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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1772 
SAMUEL LONGl\UN, Plaintiff in Error, 
versus 
CO~LIYIONWEALTH OF VIRGINI1\., Defendant in Error. 
PETITION •FOR WRIT OF ERROR AND 
SUPERSEDEAS. 
To the Honorable J~tStices. of said G_ourt: 
Petitioner, San1uel Longman, herein often called defend-
ant, as he· was defendant below, respectfully represents that 
he is aggrieved by a final judgment of the Corpoi·ation Court 
of the ·City of Norfolk, entered on the 6th day of April, 1936, 
senten<!ing hinl to imprisonment in the penitentiary for a year 
and a day, pursuant to a verdict of a jury finding him guilty 
of receiving stolen goods knowing then1 to have been stolen, 
of the value of over $50.00, to-wit, $53.60 worth of cigarettes 
on December 3, 1934 (R., pp. 5, 7, 67). 
THE ERRORS _1\.SSIGNED .ARE: That the Corporation 
Court erred: 
1. In not setting aside the verdict as contrary to the law 
and the evidence, without evidence to suppo~·t it, and plainly 
wrong. 
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2. In allowing in evidence and not striking out, evidence of 
delivery of goods by Charlie l\ioore to defendant prior to 
Dec. 3, 1934. 
3. In not granting instruction D-6 as asked, and giving it 
with amendments. · 
The charge against defendant, and what the Commonwealth 
had to prove beyond a reasonable doubt, was correctly stated 
in instruction D-5,. as follows (R., p. 110): 
D-5. 
The Court instructs the jury that in this case the accused 
is charged 'vith buying andjor receiving Lucky Strike ciga-
rettes stolen on December 3rd, 1934. But before you can con-
vict him of that charge, the Con1monwealth must prove be-
yond a reasonable doubt (1) That the cigarettes were previ-
ously stolen by some other person; (2) That the accused 
bought and/or received them on December 3rd, 1934; (3) 
That at the· time he so bought and/or received them, he knew 
that they had been stolen, and ( 4) That when he bought andjor 
received them he did so with a dishonest purpose. And the 
Court. further instructs the jury that the Commonwealth must 
prove the existence of all the aforementioned elements beyond 
a reasonable doubt, and if the Commonwealth has failed to 
prove any of the aforementioned ,elements beyond a reason-
able doubt, then it is your duty to find the accused not guilty. 
(Hey v. ·Com., 32 Gratt. 946.) 
THE FACTS, being in the main not disputed, and taken 
most strongly in favor of the Commonwealth, are as follows, 
to-wit: 
Defendant, Samuel Lon.gman, 58 years of age, is a merchant 
in the grocery business, which he has been carrying on for 
31 years in Norfolk City, and his place of business is 836 Duke 
Street (R., p. 64): His reputation for hon~sty and truth was 
proved first class, without dispute (R., pp. 92, 93, 94, 95, 97). 
Detective Leon Nowitsky, on November 30, 1934, saw Char-
lie Moore, a colored truck driver of the Old Dominion Tobacco 
Company, drive up to defendant's store, take what looked like 
a carton of ten thousand Chesterfield cigarettes into the store 
to defendant and defendant hand the driver some money (R., 
p. 17). There w·as no evidence that this carton in fact con-
tained cigarettes, nor, that if it did, that these cigarettes were 
stolen at all, nor that defendant knew they were stolen, nor 
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that any cigarettes, nor other property had been missed by 
the Old Dominion Tobacco ~Company, nor that any cigarettes 
nor other property had ever been stolen from said Tobacco 
Company at all, except those on December 3, 1934, which are 
the subject of this case. On the contrary, W. C. Hayes, of 
said Tobaceo ~Company, distinctly testified that defendant was 
a general customer of the Tobacco Company, buying from it 
cigars, snuff, cig·arettes and other things (R., p. 8), so that if 
the supposed Chesterfield cigarettes of November 30th ever 
came from that Tobacco Company, no pretense was made that 
they were stolen. 
It is also to be noted . that this W. C. Hayes, who is the 
only representative of said Tobacco Company who testified, 
and he testified twice (R., pp. 2 and 67) is nowhere shown to 
be in general charge of said Tobacco Company, or any officer 
thereof, but merely, ''I am 'vith the Old Dominion Tobacco 
Company''. Whether he was stenographer, clerk, truck fore-
man, or what, was never shown at all. . 
Detective N owitslcy further testified that on December 3, 
·1934 (inadvertently stated as December 1 by him several 
times, but definitely fixed as December 3, 19-34, on page 26 
of the record) at about 5 P. M. he saw Charlie Moore drive 
the truck up to defendant's store, take out of the truck a car-
ton of ten thousand Lucky Strike cigarettes, the cigarettes on 
which this prosecution is alone founded, carry the carton into 
defendant's store, this detective following· Moore in immedi-
ately, but fir~t peeping through the store window, and seeing 
defendant intently engaged with a customer 'YUllnWd w.l T. Min-
yard, but which customer, in the poor light and hasty look 
through the window, detective Nowitsky erroneously 
thought 'vas Charlie Moore, until the detective entered the 
store and discovered his error; which he frankly admitted on 
the stand (R., pp. 18, 19). On this important subject the 
gist of Detective N owitsky 's testimony in his· exact words 
are (R., pp. 18-20): 
* * * ''I drove up directly behind the truck, and looked 
in the window, and Mr. Longman was there at the counter. 
That counter is a long counter and runs down the side of the 
store. At the end of the counter there is a space, probably 
about the distance between this desk and this table. In the 
center of that open space is a small stove and stove pipe, a 
wood stove or coal stove I don't remember which, but an iron 
stove. He was in this position, and there· was a man on the 
opposite side in front of the counter. The counter runs that 
way. I thought it was Moore until we went in the door. When 
we got in the door instead of being Moore it was some cus-
- l 
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tomer, and he was handling the book, and Moore was to the 
right--to the left, about five feet, if I ant not mistaken, drink-
ing a bottla of coca cola. 
'' Q. Did you see him take those cig·arettes in 1 
''A. Yes. I went over to ~1:r. Long·man and I said 'lVIr. 
Long·nian, where are the cigarettes this n1an just brought in 
here'. He said, 'He has not brought any cigarettes in 
here'. I t~rned to ~foore and I said 'vVhere is that carton of 
cigarette§ you brought in here', and I said 'I just watched him 
take them in here', and I said, '1\Ir. Long1nan, I am going to 
get those cigarettes out of here. I ·watched then1 come in:, 
and he said 'There ain't no cigarettes in here', and he was 
behind the counter, and he said 'There is a carton of ciga-
rettes there', and I went behind the counter. They 'vere there) 
a carton of cigarettes, a case of ten thousand Lucky Strike 
cigarettes. I said 'Mr. Long·man, ho'v much did you pay this 
man for those cig·arettes ', and he said, 'I don't know how they 
got there. I did not see him con1e in'. I said 'Under those 
conditions I will have to place you under arrest,' '' * •X< ·n 
And (R., pp. 25, 26): 
'' Q. I see. How long after this colored boy got in the store 
did you get in there 1 
''A. Well, probably a minute. We looked inside when he 
got in there, and it was somewhat clark, and this man 'vas 
standing there, and when I looked in there I thought that it 
'vas Longman and ~Ioore, but it was Longman and a cus-
tomer. We went in at the wrong· time. 
"By the ·Court: That wa~ what date? 
''A. December 3rd. 
''By Mr. Sacks: 
"Q. What do you n1ean by yon 'vent in at the wrong timef 
''A. I wanted to get in when they passed the money. 
'' Q. In other 'vords, Longman had not bought the ciga-
rettes? 
''A. I don't think it was enough time for him to do that. 
The cig·arettes were behind his counter, but I did not see 
him buy them. 
''Q. "When you got in 1\fr. Longman did have his head down 
going· over some fig-ures with this man~ 
''A. There was some white n1an there standing in front of 
him, and that was the man I took to be 1\loore when I looked in 
the window.'' 
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When detective N owitsky can1e into the store Charlie Moore 
was drinking a soft drink fron1 a serve yourself drink refrig-
erator, as most people do in that store (R·., pp. 73, 81), and 
there is not a particle of evidence that defendant saw l\ioore, 
or knew he or the ci~·arettcG were in tho store until N owitsky 
announced that he was looking for thein--and there is positive 
uncontradicted evidence to the contrary. Charlie l\1.oore evi-
dently came in with the cigarettes, threw them quickly behind 
the counter, without defendant knowing anything about it, 
or having· time or opportunity to see or receive the ciga-
rettes, even if he had desired so to do. ~foore may well have 
discovered N o'vitsh."'Y pursuing him, and hastily thrown the 
cig·arettes behind the counter and taken up a bottle of soft 
drink as a means of avoiding N owitsky. Certain it is that 
defendant neither saw, spoke to, nor dealt with 1\foore on this 
vital occasion in any way. 
That Nowitsky's testimony was the strong·est for the Com-
monwealth that could be obtained is shown by the failure of 
the other officers follo"ring N owitsky to testify af all. 
The defendant testified, 'vithout contradiction, and cor-
roborated, that before Moore entered the store on the occa-
sion in question, defendant 'vas extremely busy with a cus-
ton1er nan1ed l\Hnyard, and there were also cust01ners of both 
sexes in the store, and defendant never sa'v Moore enter the 
store nor knew that he had entered until N owitsky ca1ne in and 
gave the alarm. Defendant testified (R., p. 66): 
''On December 3rd it ·w·as arou1~d :five twenty or five twenty-
five. At that time while I 'vas busy with a custon1er going 
over a bill that had bought a stock of goods fr01n n1e, and 
while I was fixing out the bill of what he had boug-ht, at that 
time, 'vhile leaning on the counter, and I heard someone that 
came in and hollered '\Vl.1ere did you put that package, what 
did you do with it', three tiines hollered out, and I turned. 
around, and I saw Nowitsky in the store walking from the 
front. The door was open and while he \vas hollering· I seen 
that colored man, Charlie 1\foore, standing· with a bottle of 
.coca cola drinking it, and I did not know what it was all 
about, and I said 'What is the trouble, what are you hollering 
about', and he said 'I know that he brought it in here, and 
you have got a package of cigarettes here'. And I certainly 
did not know about it, and I was busy with my custon10r. I 
told him that I didn't, and he said 'Yes, you do. Yon do 
know'. I g·lanced around, and there by the counter on the side 
I saw this package, and I said 'Probably this is it'. I seen 
the package there, and I didn't think it belonged to me.'' 
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"I had my head down checking up the bill." (R., p. 68). 
'' Q. The first time your attention was called was when Mr. 
N owitsky raised his voice? 
''A. Yes, and I saw the colored man. I had not noticed him 
before. 
'' Q. Is it possible for anyone to walk in the store without 
your seeing them in the position you were? 
"A. Yes, sir, I was not exactly ag·ainst the door. I was 
right next to the counter checking up the goods, and I could 
not see him come in." (R., pp. 68, 89.}· 
Mr. W. T. l\iinyard, a totally disinterested witness, who 
happened to be the customer with whom defendant was inten-
sively engaged, testified in part : 
"Q. How long had you been there before Nowitsky came 
in? 
"A. I think half hour. There was a number of ladies in 
there, and he. was waiting on them first.'' (R., p. 87.) 
"When Mr. N owitsky came in we were figuring the bill up'' 
(R., p 87). 
Longman ''was looking down figuring up the bill." (R., 
p. 88.) 
• lf • • 
"Q. Now when Mr. Nowitsky came in what attracted your 
attention? 
''A. He came in, and Mr. Nowitsky said 'Longman, where is 
that package, just like that. I looked up and saw this colored 
fellow was drinking a coca cola, and they were looking around 
for a package, and Mr. Nowitsky saw it setting behind the 
counter and pulled it out, and that is all I know about it. 
'' Q. Did you see the colored fellow bring the package in Y 
"A. No, sir, I had my back to the door. 
'' Q. Did he make any noise Y 
''A. I did not hear anything·.'' (R., p. 89.) 
Samuel Longman v. 1Commonwealth of Virginia. 7 
''Q. Did Mr. Longman give Charlie Moore any money or 
any colored fellow any money f 
"A. I did not see any mon~y." (R., p. 90.) 
'·'By the Court : 
'' Q. How long was he waiting on you? 
''A. I had been at the store a little while. 
'' Q. How long was he waiting on you? 
''A. Probably about five minutes. 
'' Q. Did he stop waiting on you at all? 
"A. No, sir. 
'' Q. Did he say anything to the darkie? 
"A. No, he di£ -r. not say anything to him." (R., p. 90, Italics 
added). 
'' Q. Wh-ile wait·ing on you did Mr. ·Longman ha'lJe any con-
versation, or negotiations urith Charlie Moore? 
''A. No, sir, he did not speak to him. If he did I did not 
hear him. 
'' Q. You were close enough f 
"A. Yes. . 
'' Q. Did you have your eyes on 1\fr. Longman? 
''A. I was watching him figuring up the bill.'' (R., p. 91, 
Italics added.) 
''By the Court: 
'' Q. Did you see the colored boy put the package there Y 
''A. No, sir, I did not see him come in. 
''By the J-Iry: 
'' Q. You did not see the colored boy come in at allY 
"A. No, sir, I did not see him until Mr. Nowitsky came 
in the store. He asked where the package was, and I looked 
around, and that is the first time I saw the colored fellow." 
(R., p. 91.) 
In the course of the prosecution the Commonwealth's At-
torney did, as petitioner asserts, a very grave and unfair 
thing to his prejudice, to-wit, the Commonwealth Attorney 
called and paraded as a witness for the prosecution, the negro, 
Charlie Moore, under indictment for stealing the cigarettes 
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in. question, when the Commonwealth's Attorney must have 
known full well Moore would not testify, and that Moore had 
his counsel, Mr. Lewis, with hin1. to claim his privilege. The 
record shows this incident, and emphasizes the unfairness of 
the proceeding (R., pp. 28, 29): 
"CHARLIE MOORE (colored), being duly sworn, on be-
half of the Commonwealth, testified as follows : 
"Examined by ~Ir. Heath: 
'' Q. ·Your name is Charlie 1'Ioore ¥ 
"A. Yes, sir. 
"The Court: You don't have to say anything that may In-
criminate you. 
"JVIr. Lewis: I represent this boy, and I refuse to allow him 
to testify to anything· that would be incriminating. 
"The Court: He desires to claim the privilege¥ 
''Mr. Lewis: Yes, sir. 
"By Mr. Heath: 
'' Q. What is your name f 
''A. Charlie Moore. 
'' Q. You are under indictment for stealing these cigarettes t 
"A. I am charged with that. 
'' Q. Did yon steal them f 
"Mr. Lewis: I don't think this man understands the privi-
lege not to testify. 
"The Court: You have a right to claim the privilege not to 
testify. Do you wish to claim that? You have a right not 
to testify. Do you wish to testifyf 
"A. No, sir." 
For wl1at purpose but to improperly prejudice the accused 
before the jury could the prosecuting attorney have asked 
his questions 1 
The prosecuting attorney also aslt~d N owitsky about see-
ing Moore sell some cigarettes to defendant on Nov. 30, 1934,. 
(R., pp. 13, 17), without a scintilla of evidence that the ciga-
rettes of Nov. 30 were stolen at all, or that defendant knew 
they were stolen, and this evidence was let in over the excep-
tion of defendant, and the court refused· to strike it out, and. 
defendant excepted (R., p. 13, etc., p. 54, etc.) Tlie defend-
·ant also asked an instruction that this evidence \vas immate-
rial and not to be considered, which the c-ourt refused, and 
amended so as to state that it \Vas not to be considered "ex-
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cept only for the purpose of showing relationship between 
Moore and Longman" (R., p. 112), and defendant exeepted. 
THE ARGU}.fEN'i' will be brief, the statement of facts it-
self being, we submit, an unanswerable argument for defend-
ant. 
It is perfectly appare11t that at least two of the essentials 
of criminally receiving stolen goods, knowing them to have 
been stolen, were lacking from the evidence at bar, and not 
only not proved beyond a reasonable doubt, but positively 
disproved. . These two essentials, as correctly laid down by 
the court in instruction D-5 (R., p. 110) are: 
"(2) That the accused bought andjor received them on 
December 3rd, 1934; (3) That at the time he so bought andjor 
received them, he knew that they had been stolen." 
To buy or reeeive, there must be a conscious ·intentional 
b·uy~ng or receiving. There 'must be conscious acceptance of 
the goo£ 7 S. At bar defendant, . in no sense, bought nor re-
ceived the goods; he neither saw them nor their bearer until 
after their bearer had thrown them down and until after de-
tective N owitsky arrived and started seareh for them. Even if, 
by wild imagination, it could be thought that Moore would 
have offered the eigarettes to defendant, if the detective had 
not arrived, defendant might have refused to accept them, 
and even if defendant had been dishonest and knew they 
were stolen he might not have eome to terms on price with 1 
Moore and so not accepted them. 
~Furthermore, defendant could not have known the ciga-
rettes were stole-n., for be never even saw then1, nor had any-
thing to do with them until after the detective arrived and 
started search. 
In the ease at bar ''te submit that the verdict 'vas a mere 
prejudiced verdict, obtained in direet contradiction of the evi-
dence, because the jury was prejudiced against defendant by 
parading Moore, who claimed his privilege not to testify, 
as the prosecution n1ust have kno"\\~ he would do; and by evi-
dence that l\Ioore had taken into Longman's store a carton 
looking like a cigarette earton on Nov. 30th, without the faint-
est evidence that said carton contained cigarettes 01~ was 
stolen, but with a groundless innuendo against defendant. 
The court also erred in allowing, and not striking out, the 
evidence that defendant bought cigarettes from l\foore on Nov. 
30th, and amending .the instruction on that subject. This 
point can be conveniently arg·ued under the instruction ques-
tion. 
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Defendant asked instruction D-6, that such evidence should 
not be considered (R., p. 112), and this was refused, but given 
over exception of defendant by striking· out the words shown 
below in parentheses and adding those in italics, to-wit: 
. "The Court instructs the jury that any evidence of the 
delivery by Moore to the accused of any merchandise other 
than the cigarettes which l\{oore is alleged to have taken into 
Longman's place· on December 3rd, 1934, is (immaterial and 
is) not to be considered by you, except only for the purpose of 
sho'lt,'ing relationship between l.J!I oore and Longrna;n.'' 
The addition of the last clause, was, we submit, erroneous, 
and highly detrimental. Any previous delivery of goods was 
not shown to have been at all illegal, and yet this clause car-
ried the idea of dishonest relationship which such previous 
delivery could in no wise support. 
16 C. J. 610; 17 R. C. L. 88. 
We may add in this case the general observation, which is 
so often repeated that there is danger of forgetting.its great 
importance; namely, that the· humblest citizen is entitled to 
a fair and square trial; and that this Sovereign State of 
Virginia does not wish to convict on prejudice nor mere sus-
picion, but only by legal evidence showing actual guilt beyond 
all reasonable doubt. 
As said by this court in Patterson v. Com., decided Sept. 19, 
1935, 181 S. E. 281, 28R: 
"It is a fundamental rule of criminal law that an accused 
is entitled to an acquittal, unless the fact of guilt is proven 
to the actual exclusion of every reasonable hypothesis of his 
inn~ence. In other words, a conviction cannot be based upon 
suspicion of guilt. 
''While the conveying of stolen radios from Salem to Roa-
noke may create a suspicion of guilt, that fact alone is not 
sufficient to warrant a conviction in the· absence of proof that 
the accused ever had the stolen property in his exclusive pos-
session.'' 
This petition is adopted as the opening brief; a copy hereof 
was mailed the Attorney for the Commonwealth on the 13th 
day of May, 1936, and oral argument on behalf of granting 
the writ is requested. 
Petitioner prays that a writ of error ·and supersedeas may 
be awarded, said errors reviewed and corrected, said ver-
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diet and judgment set aside, and the prosecution dismissed 
or a new trial granted, and such other relief granted as m:ay 
adapted to the nature of .the case. 
SAMUEL LONGMAN, 
By HERMAN A. SACKS, 
JAS. G. MARTIN, Counsel. 
May 13th, 1936. 
I, .T as. G. Martin, counsel p.ractieing in the Supreme Court 
of Appeals of Virginia, certify that in my opinion sufficient 
matter of error appears in t.he proceedings and judgment 
shown by the record accompanying the above petition, to 
make it proper for the same to be reviewed by this court. 
JAS. G. MARTIN. 
Received May 14, 1936. 
J. W. E. 
Writ of error and supersedeas awarded, the same, how-
ever, not to discharge the accused if in custody, or to re-
lease his bail, if out on bail. 
May 27, 1936. 
Rec 'd May 29, 1936. 
VIRGINIA: 
JNO. W. EGGLESTON. 
· M. B. W. 
RECORD 
Pleas before the Corporation Court of the City of Nor-
folk, on the 28th day of April, 1936. 
Be it remembered, that heretofore, to-wit: In the Cor-
poration Court of the City of Norfolk, on the 7th day of J anu-
ary, 1935, came R. T. Hasler, who was selected by the Cour.t 
as Foreman, J . .A. Derring, H. B. Price, L . .S. Grove, and T. 
G. Hobbs, who were sworn a Special Grand Jury of Inquest 
in and for the body of the City of Norfolk, and having re-
ceived their charge, retired to. their chamber and after some 
time returned into Court, and among other things presented 
an indictment against Samuel Longman, for Receive & Buy 
1 
12 Supreme Court of-Appeals of Virginia. 
Stolen Goods, A true bill, in the following words and fig-
ures: 
Commonwealth of Virginia, 
City of Norfolk, To-wit: 
In the Corporation Court of the City of Norfolk: 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the City of Norfolk, and now attending 
the said Cou:rt, at its January term, 1935, upon their oaths, 
present that Samuel Longman, to-wit, on the 3rd day of De-
cember in the year 1934 and divers other days, in the said 
city of Norfolk, one lot of cigarettes of the value of Sixty-one 
Dollars, of the goods and .chattels of Old Dominion Tobacco 
Company, Incorporated, a corporation, \vhich said lot of cig-
arettes had theretofore been ·stolen from the Old Dominion 
Tobacco Company, Incorporated, a Corporation, did 
page 2 ~ feloniously buy and receive from the person, or 
persons, stealing the same, knowing the same to 
have been stolen, against the peace and dignity of the Co~­
monwealth of Virginia. 
SECOND COUNT. 
And the Grand Jurors aforesaid upon their oaths afore-
said do further present that Samuel Longman on the 3rd day 
of December in the year 1934 and div~rs other days, in the 
City of Norfolk, one lot of cigarettes of the value of Sixty-
one Dollars of the goods, chattels and moneys of Old Do-
minion Tobacco Company, Incorporated, a Corporation, fe-
loniously did steal, take and carry away, against the peace 
and dignity of the Common\vealth of Virginia. 
JNO. M. ARNOLD, 
Attorney for the Commonwealth. 
RETURN. 
Commonwealth of Virginia 
'V. 
Samuel Longman. 
Felony. 
Indictment for R.eceive & Buy Stolen Goods. A true bill. 
R. T. HASLER, Foreman. 
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page 3 } And afterwards: In said Court on the 23rd day 
of January, 1935. 
Commonwealth v . .Samuel Longman. 
On Indictment for Receive & Buy Stolen Goods. 
On motion of the defendant, it is ordered that the above 
proceedings be continued until the February Tern1, 1935 . 
. And afterwards: In said Court on the 19th day of Feb-
ruary, 1935. 
Samuel Longman, ·who stands indicted for Receive and 
Buy Stolen Goods, this day appeared in Court, pursuant 
to the terms of his recognizance, and upon being arraigned 
plead not guilty to the said indictn1ent, and thereupon came 
twenty lawful men, free from exceptions, having been ob-
tained from the Venire Facias, duly directed and issued 
in accordance with the statute in such cases, made and pro-
vided, and summoned by the Sergeant of the City of Norfolk, 
from which panel the Commonwealth and the defendant each 
alternately struck four, leaving the following jury, to-
wit: Chas. H. Beaman, F. G. Casey. John G. Dixon, L. B. 
East, H. Y. Brock, E. L. Hoagland, R. G. Hill, C. C. John-
son, Wm. F. Lassiter, E. W. M:a~ruder, G. W. Price, Jr., 
and T. C. vVynn, 'vho were sworn the truth of and upon the 
premises to speak, and having heard the evidence and ar-
gument of counsel, returned a verdict in the following 'vords: 
"We the jury find the defendant Samuel Long1nan guilty 
of receiving stolen goods over value of $50.00 knowing· the 
same to be stolen as charged in the indictment and fix his 
· punishment at confinement in our state prison for 
page 4 } one year and one day.'' Thereupon the said de-
fendant, by counsel, moved the Court to set aside 
the verdict of the jury and grant hhn a new trial on the 
grounds that the said verdict is contrary to the law and the 
evidence, the further hearing of which motion is continued 
until the 16th day of March, 1935. 
And afterwards: In said Court on the 6th day of April, 
1936. 
Samuel Longtnan, who stands convicted of Receiving 
Stolen Goods, this day again appeared in Court pursuant to 
the terms of this recognizance, and also came the attorney 
for the Commonwealth, and the motion for a new trial here-
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tofore made on the 19th day of February, 1935, having been 
fully heard by the Court, is overruled, to which action of 
the Court in overruling said motion, the defendant, by coun-
sel, duly excepted. Whereupon, it being demanded of him, · 
.if anything for himself he had or knew to say, why. the 
Court should not here and now proceed to pronounce judg-
me~t against him, according to law, and nothing being of-
fered or alleged in delay of judgment, it is, therefore, con-
sidered by the Court that the said Samuel Longman be con-
fined in the P~nitentiary of this Common,vealth for the term 
of one year and one day. Thereupon the said defendant, 
by counsel, moved the Court for time in which to apply for 
a writ of error to the foregoing judgment, which motion 
having been fully heard by the Court, is sustained,· and the 
execution of the aforesaid sentence is hereby ordered post-
poned until the 6th day of June, 1936. And thereupon the 
said Samuel Longn1an, 830 W. 36th .Street, with 
page 5 ~·Abraham Rapoport, 723 W. 29th Street, as surety, 
were each duly recognized in the penalty of One 
Thousand Dollars, conditioned that the said Samuel Long-
man shall appear before this Court on the 6th day of June, 
1936, at ten o'clock A. M., or at such other time, or times, 
to which the said proceedings may be continued or heard, 
to answer for the offense with which he stands charged, 
the said recognizance to remain in full force and effect lin-
til the charge is finally disposed of, or until it is declared 
void by order of this .Court. 
And Now: In said Court on the 28th day of April, 1936. 
Virginia: 
In the 9orporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
Samuel Longman. 
This day came again the parties by their attorneys and 
the defendant presented his Bills of Exceptions numbered 
1 and 2 which were duly signed and made part of the record 
as also was the exhibit, a rough map of the store, after 
it duly appeared in writing that the Commonwealth had 
been given proper notice of the time and place of present-
ing the same .. 
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page 6 }- Virginia : 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. ~ 
Samuel Longman. 
Be it remembered that on the trial of this case the fol-
lowing is the evidence, and all the evidence which was intro-
duced, and the exhibit (a rough map of the store) is identi-
fied and made part of the record by the Court and may· be 
taken to the Supreme Court of Appeals without being copied, 
to-wit: · 
page 7 }- Virginia: 
In the Corporation Court o~ the City of Norfolk, Part 1. 
Commonwealth of Virginia 
v. 
S. Longman. 
Before Judge W. H. Sargeant and Jury. 
Norfolk, Virginia, February 19, 1935. 
Present: Mr. James E. Heath, Jr., Attorney for the Com-
monwealth; Messrs. H. A. Sacks and C. N. Segal, Counsel 
for the defendant. 
The Commonwealth Attorney stated that they would pro-
ceed under Section 4448 of the Code. 
Mr. Segal: Before the jury is sworn I wish· to make a 
motion to quash the second count of the indictment, the 
Commonwealth having elected to proceed under Section 44.48, 
the second count is subject to motion to quash. 
The Court : I will deal with that at the proper time. 
I 
On motion of counsel for the accused the witnesses were 
excluded from the Court room. 
page 8 }- W. 'C. HAYES, 
being duly sworn, on behalf of the Commonwealth, 
testified as follows: 
Examined bv Mr. Heath: 
Q What is your occupation! 
A. I am with the Old Dominion Tobacco Company. 
16 Supreme Court of Appeals of Virginia. 
Q. On the 3rd of December, and prior thereto, did you 
employ a colored man named Charlie J\{ooreY 
A. Yes, sir. 
Q. What was his work? 
A. Chauffeur. 
Q. Chauffeur! 
A. Yes, sir. 
Q. Drive a truck~l 
A. ::Yes, sir. He handled freight, and made deliveries from 
the docks and things of that kind. 
Q. Was Samuel Longman a customer of yours T 
A. Yes, sir. 
Q. Do yon know what he bought from you f 
A. That is hard to say. He would buy cigars, snuff and 
things lik~ that. 
Q. Did he ever buy any cigarettes Y 
A. I think so. 
Q. On the 3rd of December did you find any cigarettes 
that belonged to your company? 
page 9 ~ A. Yes, sir, on December 3 I was sitting at my 
desk, and the phone rang, and it was for me to 
come up to Duke Street to J\{r. Longman's store 'vhere they 
had my truck. I thought it was funny, but I went up there, 
went right straight up after I got the phone message, and 
they had Charlie J\{oore with the truck standing in front of 
the store. I walked into the store and I saw a case of ciga-
rettes there which I identified. 
Q. What kind of cigarettes Y 
A. Lucky Strikes. 
· Q. How did you identify them f 
A. The case number which I received that mormng from 
the dock. 
Q. Where did you say the cigarettes were¥ 
A. In Mr. Longman's store-. 
Q. Had they been sold to 1\-Ir. Longman by your company! 
A. Not as I know of. 
Q. Did anyone have the right to have them in lVIr. Long-
man's store f 
A." No, sir, not as I lmow of. 
Q. Do you know how J\!Ioore got them from the dock? 
Mr.-.-Sacks: Of his own knowledge. 
By Mr. Heath: 
Q. Of your own knowledge, do you Irnow how Moore came· 
into possession of the cigarettes Y 
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pag·e 10 } A. That evening; between half past four and five 
I told Charlie to take the truck and go to the Post 
Office. He backed up to the door, and pulled the truck out be-
fore I got up there to check it-it was a yellow covered truck, 
a big freight truck which I could not see in the truck. He 
evidently swiped them o~. 
Mr. Segal: Just state things that you know of your own 
knowledge. We don't want your opinion. You must stick 
to evidence, you know. · 
By ].{r. Heath: . 
Q. Was Charlie ]lloore authorized by your company to 
deliver those cigarettes to Mr. Longman Y 
A. No, sir. 
Q. Was he authorized to take them anywhere 7 
A. No, sir, he was not. 
Q. How long has he been working· for you? 
A. Eight or ten years, I presume. 
Q. What is the value of the cigarettes y· 
.A. $61.00. 
CROSS EX.A!1INATION. 
By Mr. Sg,cks: 
Q. That is the price you sell then1 for f 
A. Yes. 
Q. What do the cigarettes cost the Old Dominion Tobacco 
Company¥ 
page 11 } A. Less ten per cent, I think. 
Q. Let us not think. We want to know? 
A. Less ten per cent. 
Q. You don't know what the cigarettes cost the Old Do-
minion Tobacco Company, of your own knowledge? 
· A. No. 
Q. All you know is that $60.00 ·is \Vhat you sell them to 
the trade fort 
A. $61.00-$6.10. 
Q. The case is worth ho\V much? 
A. $61.00. 
Q. That is the wholesale price? 
A. Yes, sir. 
Q. How many cartons in a package Y 
A. 50. 
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By Mr. Heath: 
Q. Did you discover any further shortage, any other lossY 
Mr . .Sacks: I object to any evidence as to any other loss. 
The evidence is that this carton was found in Mr. Longman's 
store. Whatever shortage they had is not binding upon us. 
Mr. Heath: I will withdraw that. 
Mr. Segal: I will ask the Court to instruct the jury to 
disregard that. 
The Court: The jury will disregard that. 
page 12 ~ By ·Mr. Sacks; 
Q. ·You don't know what the cigarettes cost the 
Old Dominion Tobacco Company. 
A. Less 10%. Whether they get further discount, I don't 
know. 
By Mr. Heath: 
Q. They were worth $61.00f 
A. Yes, sir. We sell them to the A. & P. at less whatever 
discount they allow them. 
By Mr. Sacks: 
Q. You sell the cigarettes for $61.00 and allow the pur-
chaser ten per cent? 
A. No, I don't allow that-it is 6% cash and 5% on time. 
Q. Then, $61.00~ if you allow .him 6% for cash you deduct · 
$3.66? 
A. Yes, sir. 
Q. That is the price your company gets for cigarettes that 
they sell to the trade Y 
A. That is right. 
Q. The company makes a profit on the cigarettes Y 
A. Yes, sir. 
Q. You don't know how much f 
A. I don't know that. 
Q. You don't know what these cigarettes cost the 
page 13 ~ Old Dominion Tobacco Company Y . 
A. I cannot swear to it. 
LEON NOWITSKY, 
being duly sworn on behalf of the Commonwealth, testified 
as follows: 
Examined by Mr. Heath: 
Q. You swore out a warrant charging Mr. Longman with 
receiving and buying stolen goods! 
~I 
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A. Yes, sir. 
Q. Tell the jury why you did that? Tell all you know about 
it? 
A. Around about tlie 25th of November I was assigned to 
the case for the Old Dominion Tobacco Company. On the 
30th, I checked Longman's store. His store is on Duke Street, 
facing Ward Avenue, on the right-hand side going out Duke 
~treet. I watched ~Ioore's truck come up to the store on 
the 30th of November. 
Q. Is Moore the driver for the Oid Dominion Tobacco 
Company? 
A. Yes, sir .. 
Mr. Segal: May the jury go out. I wish to make a mo-
tion. 
Note : The jury retired from the Court. room. 
Mr. Segal: We object to any testimony from this witness, 
and others, as to occurrences in and about the store 
page 14 ~ of this accused, of any transactions prior to the 3rd 
of December, on 'vhich date Mr. Longman is alleg~d 
to have received stolen goods. 
Mr. Heath: I allege "divers other dates". 
The Court: Sometime in December t 
Mr. Segal: From the first to the tenth. I will ask your 
Honor to exclude any evidence of what happened prior to 
the first of December. . 
Mr. Heath: I don't know why you do that. On what 
ground do you do that. I stated to Mr. Segal, for his own 
information, I did not intend to go behind the 28th o£ No-
vember. I told him after I had talked to your Honor. I 
am not required to tell him anything further. 
Mr. Sacks : The indictment charges one lot of cigarettes of 
the value of $60.00. That lot could only be bought one time. 
Any evidence of any other purchases or deliveries would be 
bound to be separate offenses. 
The Court: What is the date of the indictment? 
Mr. Heath: The 3rd of December and "divers other 
dates''. We did not take it up with your Honor, but I told 
Mr. Segal I wanted to amend that after I talked to Officer 
Nowitsky, not to go beyond the 3rd of December, and not 
since the 28th of November. 
Mr. Segal: I did not say anything to that. We 
page 15 ~ did ask you for a bill of particulars. 
The Court: I think that counsel should get to-
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gether on the 28th, to the date of the indictment, the 3rd of 
December. 
Mr. Heath: The 28th of November through the 3rd of 
Decen1ber. · 
. ·The Co:urt: They have those other dates that can be proven 
under !the indictment. 
Mr ~ Sacks : Are they not confined to this one lot. They 
describe here a lot of cigarettes of the value of $60.00. He 
might do this, instead of showing that lot was bought on 
the 3rd he can go back to this of the 28th, but he is con-
fined to that lot, and no other lot. 
The Court: You have said ''one lot of cigarettes''. ' 
Mr. Heath: I am not chargi~g but one lot. 
_The Court: You can show guilty knowledge. 
Mr .. Sacks: We want to save the point. 
The Court : Any other lot prior to the indictment may be 
shown for guilty kno,vledg·e. 
Mr. Heath: I can show that lot. 
page 16 ~ Mr. Sacks: What lot· are you relying on f 
Mr. Heath: Any one the jury may convict on. 
. Mr. Sacks: We cannot try a case that way. 
Mr. Segal: He is bound by his witness. The warrant sets 
out that one lot contained in one package, delivered to the 
store on the 3rd of December, buying and receiving, and it 
must be on that day. 
The Court: I don't hold him to the 3rd of December. 
Mr. Sacks: .Suppose the· jury were to find him guilty 
of three or four different offenses, could the jury find him 
guilty. · 
The Court: No, sir. 
Mr. ·Sacks: How could he show any other lot~ Any other 
offense would be a separate and distinct offense. 
Mr. Heath: Our position is that on the 3rd of December, 
and other days, the accused received one lot of cigarettes. 
The Court: In different amounts? 
Mr. Heath: He received one lot on different dates. One 
lot of cigarettes received on several occasions. 
page 17 ~ I think I am entitled to ask for conviction on any 
lot I prove he received during the time stated to 
counsel. 
The Court: You want to elect when your proof is in. 
Mr. Heath: Only on one lot. 
The Court: Go ahead. 
Note: The jury returned to the court room. 
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By Mr. Heath: 
Q. Go ahead, Mr. Nowitsky. 
A. On the 30th of November, 1934, I went to Mr. Long· 
man's store to cover the store. I covered the store, and I 
saw the Old Dominion Tobacco Company's large brown truck 
driven by Charlie Moore drive up to the store. He taken 
out a carton of ten thousand cig·arettes. That was-I am 
not positive as to the brand, but I think they 'vere Chester-
fields. He carried the cigarettes into the store, and Mr. Long-
man, the defendapt here, passed .hi~ some amount of money. 
Q. Did you see anything else passed 1 
A. He received the cigarettes. 
Q. Did you see anything. else, money passed? 
A. Money passed. 
Q. What did you do then? 
page 18 } A. I did not do anything·. I just continued my 
investigation, and, on the 1st of December, Mon-
day, I covered the store again with two officers, Officers Mer-
cer and Fleet. Officer Mercer and Officer Fleet stayed on the 
northern end of Duke Street, and I stayed on the southern 
end. I saw the truck, the same driver come up again, stop 
in front of 1\{r. Longman's store. This time he taken out 
a ten thousand carton of cigarettes This time they were 
Lucky Strikes. 
Q. Is that a package of 50 containers f 
A. It stands about this high, that wide and that thick 
(indicating). 
Q. It contains 50 containers? 
A. Regular dollar package. It might be more. I don't 
know. 
Q . .All right? 
.A.. When he carried these cig·arettes to the store Mr. !ier-
cer and Mr. Fleet came a-cross Duke Steet, and I drove up 
in my car directly behil;ld the truck. 
By the Court: 
Q. On December 1st Y 
A. Yes, sir. I drove up directly behind the truck, and 
looked in the window, and Mr. Longman was there at the 
.counter. That counter is a. long· counter and runs down the 
side of the store. At the end of the counter there is a space, 
probably about the distance behveen this desk and 
page 19 ~ this table. In the center of that open space is a 
small stove and stove pipe, a wood stove or coal 
stove I don't remember which, but an iron stove. He was in 
this position, and there was a man on the opposite side in 
front of the counter. The counter runs that way. I thought 
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it was Moore until we went in the door. When we got in the 
door instead of being ~Ioore it was some customer, and he 
was handling the book, and ~Ioore was to the right-to the 
left, about five feet, if I a1n not mistaken, drinking a bottle 
of coca cola. 
Q. Did you see him take those cigarettes in Y 
A. Yes. I went over to Mr. Longman and I said "Mr. 
Longman, where are the cig·arettes this man just brought in 
here". He said ''He has not broug·ht any cigarettes in here,. 
I turned to Moore and I said "Where is that carton of ciga-
rettes you brought in here'', and I said ''I just watched him 
take them in here'', and I said '' 1\fr. Longman, I am going 
to get those cigarettes out of here". I watched them come 
in'', and he said ''There ain't no cigarettes in here'', and he 
was behind the counter, and he said ''There is a carton of 
cigarettes there", and I went behind the counter. They were 
there, a carton of cigarettes, a case of ten thousand Lucky 
· Strike cigarettes. I said ''Mr. Longman, how much did you 
pay this man for those cigarettes'', and he said ''I don't 
know how they g·ot there. I did not see him come in''. 1 
said "Under those conditions I will have to place you under 
arrest", and he told me that there was nobody 
page 20 ~ there to take care of his store. So, knowing Mr. 
· Longman I said "If you have nobody to take care 
of your store, and it was about the supper hour, and he 
had no one to take charge of the store, and I told him to 
meet me at the station house at 7 o'clock. He was under 
arrest, and I left him out until he got to the station house at 
'f o'clock with a bondsman. I left him there on account of 
ladies come in the store for food. We left with Moore and 
came to the station house, and broug·ht the package of ciga-
rettes with us. We found an e1npty carton of Chesterfields, 
ten thousand carton, and where the name was stencilled on 
the box it had been torn off. 
Q. What name was stencilled on there Y 
A. It was torn off of the Chesterfields. The Lucky Strikes 
still had the Old Dominion Tobacco Company's name. That 
was the one delivered first. 
By the Court: 
Q. The Lucky .Strike package had the Old Dominion To-
bacco Company's name still on itY 
A. Yes, sir. 
By Ivir. Heath: 
Q. When was it first that you arrested Longman Y 
A. The 3rd of December. 
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Q. That was the one that contained the cigarettes Y 
A. Ten thousand carton of Lucky Strike, it bore 
page 21 ~ a shipping number. The number I don't recol-
lect without I get the box. 
Q. Did you see the Old Dominion Tobacco Company's name 
on itY 
A. Yes, sir. 
Q. And on the other carton Y . 
A. The name was cut out in that one spot. We called Mr. 
Hays to deliver the truck, and went with Mr. Hays to the 
Old Dominion Tobacco Company, with Mr. Hays to look at 
the record of the Old Dominion Tobacco Company. 
Mr. Sacks: I object to the record. What he saw is bound 
to be hearsay. 
Mr. Heath: It is already proven. 
The Court: The objection is sustained. 
By Mr. Heath: 
Q. Were you present when Mr. Hays checked the record? 
A. I was present. I went with Mr. Hays to the second floor 
to check them. 
l\fr. Sacks: It is bound to be hearsay, what he saw. 
Mr. Heath: I am not going to ask that, in order to get 
along we don't need to prove that. 
page 22 ~ CROSS EXAMINATION. 
By Mr. Sacks: 
Q. On the 1st of December you say you saw this man take 
a box of Lucky Strike cigarettes in Longman's storeY 
A. Yes, sir. 
Q. Longman's store is on Duke Street just a little north 
of Ward Avenue, is it not? 
A. Yes, sir. 
Q. It is on the eastern side of the street Y 
A. Yes, sir. 
Q. When this Old Dominion Tobacco Company truck drove 
up there on the 1st of December what time in the evening 
was- it? 
A. Just about five o'clock. It may have been a little before. 
Q. It may have been a little later. J.\IIr. Hays says his 
truck left the Old Dominion Tobacco Company between four 
thirty and five o'clock to go to the Post Office? 
A. It could have been-sometime after five. It would have 
been within a few minutes. I don't mean half past five, but 
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probably five or ten minutes of five. That is about the time 
it was. · 
Q. And it was one of the shortest days in the year, was it 
not! 
A. I suppose so. 
Q. Where 'vere you standing when the truck first drove up 
to Longman's store? · 
page 23. ~ A. I was way down near Hamilton Avenue. 
Q. That is about a block away! 
A. Yes, sir. 
Q .. You were standing there when this fellow Moore-
A. I was in my automobile. I was not standing. I was 
in my automobile. 
Q. Parked in your automobile 1 
A. Yes, sir. 
Q. What did you do when this truck stopped in front of 
Longman's store¥ 
A. I started my car in motion. 
Q. How long did it take you to drive from where you were 
parked up to that point! 
A. It did not take any time. About as long as it would take 
me to spit from here into that spittoon. · 
Q. You were right on him¥ 
A. Yes, sir. 
Q. You saw him take the cigarettes, did you not 1 
A. Yes sir. 
Q. You saw the place where he put. the cigarettes, did you 
not? · · ' 
A. I did not see him place them. 
Q. Did not you testify in the police court when you came · 
up you looked in Longman's window and saw the place where 
the cigarettes were? 
A. Which cigarettes do you have reference to f 
Q. I am talking about the first of December f 
page 24 ~ A. I did not see him place the cigarettes. I did 
not know where they were 'vhen I went in the 
store. I knew they were in the store, I saw him taking them 
Q. When this fellow was taking the cigarettes in Long-
man's store he was as close to you as from you to that cus-
pidor. That is, say, possibly four feet 7 
A. No, sir, he was not. I did not testify to that. He was 
not that close to me. 
Q. How close was he to you 1 . . 
A. When. the truck drove up to the store Mr. l\{ercer and 
Mr. Fleet crossed the street and started toward the truck." 
By the time he had gotten the carton out of the back of the 
truck-he came out the front of the truck, and he came around 
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down the sidewalk to this back of the truck;· and took the 
cigarettes out of the back of ·the truck. He started in th~ 
door, and· by the time he got in the front door I was stopping 
my car back of his truck. · 
Q. What did you mean when you said he was as close to 
yon as yon were from that cuspidor? 
A. I did not say that. 
· Note: The stenographer wgs requested to read what Mr. 
·Nowitsky had said, but before that was done Mr. Nowitsky 
continued. 
A. (Continuing) If you want to know what I said, I know 
what I said. I can tell you what I said. ·You 
page 25 ~ asked me how long it took me to get from where 
I was to the truck, and I told you about as long 
as it would take for me to spit from here to that spittoon. 
Q. I see. How long after this colored boy got. in the. store 
did you get in there? . 
A. Well, probably a minute. We looked inside when he 
got in there, and it was somewhat dark, and this man waH 
standing there, and when I looked in there I thought that it 
was Longman and Moore, but it was Longman and a cus-
tomer. We went in at the wrqng time. · 
By the Court: That was what date 1 
A. Decemoer 3rd. 
By :1\'Ir. Sacks : 
. ; 
Q. What do you mean by you went in at the wrong time? 
A. I wanted to get in when they passed the money. 
Q. In other words, Longman had not bought the cigarettes 1 
A. I don't think it was enough tin1e for him to do that. 
The cigarettes 'vere behind his ~ounter, but I did not see him 
buy them. 
Q. When you g·ot in Mr. Longman did have his head down 
going over some figures 'vith this man~ 
A. There was some white man there standing in front of 
him, and that was the man I took to be :1\'Ioore when I looked 
in the window. 
page 26 ~ By the Court: 
Q. How many times did yon say you saw the 
man deliver cigarettes V 
A. Two times. November 30th and December 3rd. Every 
time I have said December 1st, if your Honor please, that 
was intended for December 3rd. 
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Q. Any time you have said December 1st, it was intended 
to be December 3rd? 
A. Yes, sir, December 3rd, and November 30th. 
Q. There is no other date that you know an thing about Y 
A.. No, sir. 
Q. November 30th, how many cigarettes were deliveredf 
A. The ::;ame thing, ten thousand. 
Q. What were the cig·arettes Y 
A.. At that time, your Honor, it would be hard for me to 
say. No more than ten thousand cigarettes in the contain-
ers. That is just what I say. 
Q. You sa\v him receive money? 
A.. On the 30th of N ove1nber. 
Q. On December 3rd you did not see any money delivered? 
A. No, sir. 
Q. Did you get in there too quick for him to have re.ceived 
moneyl 
Mr. Segal: If your Honor please-
The Court : I withdraw the question. 
page 27 ~ By 1\{r. Sacks: 
· Q. How soon did you get in Y 
A. I looked in-· the window, and then I went in the door, 
and Mr. Longman was on this side of the counter, and this 
man was on this side. It was not over two or three minutes 
elapsed from the time that Moore went in the front door to 
the time Mr. 1\Iercer and Mr. Fleet and myself went in the 
front door. 
Q'. There were ten thousand cigarettes Y 
A. Ten thousand. 
Q. What kind of cigarettes? 
A. Lucky Strike. 
Mr. Heath: Ten thousand. Ten thousand cigarettes 50 
containers. 
A. Yes, sir. 
Q. Yon said that that other carton was Chesterfield ciga-
rettes! 
A. Ten thousand in a box. I said they were Chesterfields. 
I was only judging by seeing that, you know, the outline of the 
name Chesterfield. I was not close enough to read the identi-
cal letters. I am certain enough that it was .Chesterfield. 
Q. You saw a paper box, but you did not know what was in 
that boxY 
Samuel Longman v. ~Commonwealth of Virginia. 27 
A. It was not an empty box. It was a complete 
page 28 r carton of cigarettes. 
Q. How close were you to that boxT 
A. Possibly the same distance. It was in the same sp.ot. 
The place that I taken my observation of the store was in 
same place, in both instances. 
By the Court: What was the other one identified. 
By Mr. Sacks: Lucky Strike. 
The Court: That was December 3rd. 
By Mr. Sacks: Yes, sir. , 
By Mr. Heath: 
Q·. Longman's store is in the city of Norfolk Y 
A. Yes, sir. 
CHAR.LIE MOORE (Col.), 
being duly sworn, on behalf of the Commonwealth, testified 
as follows: 
Examined by Mr. Heath: 
Q. Your name is Charlie Moore T 
A. Yes, sir. 
The Court: You don't have to say anything that may in-
criminate you. 
Mr. Lewis: I represent this boy, and I refuse to allow him 
to testify to anything that would be incriminating. 
page 29 ~ The Court : He desires to claim the privilege Y 
Mr. Lewis : Yes, sir. . 
By Mr. Heath: 
Q. Wbat is your name Y 
A. Charlie Moore. 
Q. You are under indictment for stealing these cigarettes.¥ 
A. I am charged with that. 
Q." Did you steal them Y 
Mr. Lewis : I don't think this man understands what he 
means when he has a right not to testify. 
The· Court: You have a right to claim the privilege not to 
testify. Do you wish to claim that? You have a right not to 
testify. Do you wish to testify? 
A. No, sir. 
Mr. Heath: I will examine him about a matter that won·'t 
incriminate him. 
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·Q •.. Do yon know Mr. Longman? 
A. Yes, sir. 
Q.· How long have yon known him f 
A. Five or six years. 
Q. Did you deliver cigarettes to his place Y 
page 30 ~ Mr. Lewis: I think that would incriminate him. 
Mr. Segal: We object to any statement. 
The Court: The privilege is claimed, and he does not have 
to testify. The objection is sustained. 
EARL BRO\VN, 
being duly sworn, on behalf of the Commonwealth, testified 
as follows: 
Examined by Mr. Heath: 
Q. Your name is Earl Brownf 
A. Yes, sir. 
Q. How long were yon employed by Mr. Longman, Mr. 
·samuel Longman last year? 
A. About 18 months. 
Q'. When did yon quit there? 
A. December 14th, I think it was. 
Q. What yearY 
. A. 1934. 
Q. What work did yon do for Mr. Longman Y 
A. I clerked, I went to schqol, but I worked there after 
school, and made ·deliveries. 
Q. Do yon know Charlie Moore Y 
A. Yes, sir. · 
Q. Do yon know what work he did Y 
A. He worked for the Old Dominion Tobacco 
page 31 ~ Company. 
_Q. Did_ Mr. Longman know Moore? 
Mr. Segal: Do yon know that of your own knowledget 
Mr. Sacks: How can he tell what Longman knew? 
By ·Mr. Heath: 
Q. Did you ever ·see J..~ongman talk to Moore Y 
A. Yes; _sir. 
By the Court: 
Q. How long were you with Longman Y 
A. I was there in the afternoons from about seven to eight 
o'clock. 
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Q. What time during the year 1934, what date was it and 
what month was it that you quit. 1 
A. I quit December 14th. 
Q. December 14th what year 7 
A. I was there 18 months. I don't know positively. 
By Mr. Heath: 
Q. How did Charlie Moore dress when he came there to 
make deliveries Y 
A. He had on uniform, suit of grey. 
Q. Did it have a name on it? 
A. To tell the truth, I don't know. 
Q. Old Dominion Tobacco Company truck? 
A. He had a truck, and I reckon it was. 
Q. You say you saw Longman have a con versa-
page 32 ~ tion with Moore Y 
A. Yes, sir. 
Q. How many times do you suppose you have seen them 
together? 
. · :Mr. Sacks : There has to be a limit. He can't go back of 
November 28th. The time is limited from November 30th to 
December 3rd. You have changed twice. 
l\fr. Heath: I have been stopped right along on these ques-
tions. I want to kno'v w·hether Longman knew ~foore. I am 
€ntitled to lmow whether he knew him ten years. 
l\fr. Segal: That is a very unfair statement. 
The Court: That is admissible. 
J\ir. Segal: I will have to ask the jury to retire. 
Note : · The jury goes out from the court room. 
Mr. Segal: If your Honor please, we think it is objection-
able to allow the Assistant Commonwealth Attorney to g·o be-
hind November 30th, even for the purpose of sho,ving knowl-
edge. We object to the testimony. 
1\fr. Sacks: He cannot. go back of the transactions. He can-
not go back beyond November 30th. · . 
The Court: !{now ledge of intimacy is material. 
page 33 } You all might show that he was a complete strang'er, 
. and did not kno\v him at all. He might say he never 
saw him before and have no reason for suspicion. You might 
show that he was very· intimate. That intimacy existed. I 
think that it is admissible in evidence. 
Mr. Sacks·: We save the point. 
Note: The jury returned to the court room. 
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By Mr. Heath: 
Q. Tell the jury how many times you think you have seen 
them together, approximately how many times you have seen 
Longman and Moore together. 
Mr. Segal: Not bow many times he thinks. He must know. 
~Ir. Heath: Chang·e the question. 
A. I don't know. He came there about every day or so . 
. Q. During the time you were employed there? 
A. Not every day, sometimes he would miss a. day, and some-
times he would not. 
Q. Just what did he average during the week f 
A. Sometimes one or two times. 
Q. What sort of purchases did Longman make; that is, what 
goods did he receive from Moore Y 
Mr. Sacks: Objected to as leading. 
page 34 ~ The Court: Ask did he make purchases. 
By Mr. Heath: . 
Q. Did Moore deliver goods to Longman on those occasions Y 
.A. Yes, sir. 
Q·. What sort of goods did he deliverY 
A. In a box. I don't know what was in them. I didn't never 
open any. 
Q. Do you know whether he delivered snuff, tobacco or ciga-
rettes? · 
Mr. Sacks: Objected to as leading. 
The Court: Ask what was in the box without leading him. 
By Mr. Heath: 
Q. Tell what sort of goods he delivered, cigarettes, cigars 
or whatY ' 
A. Cigarettes, that is all, and snuff. 
Q. Cigarettes and snuff and cigars? 
A. Yes, sir. 
Q.· Did you ever see Longman pay him for those things f 
A. No, sir, I did not. 
Q·. Did Moore get a ·receipt for itt 
A. I did not see him. 
Q. You did not see him get a receipt for itT 
A. No, sir. 
page 35 ~ Q. Moore always wore his uniform when he came 
thereY 
A. Except one time ; he did not wear it then. 
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Q. During what hours would he come there T 
A. I w·ould say about five o'clock, or four thirty. 
Q. Four thirty or five 7 
A. Yes, sir. 
By the Court: 
Q. He came there that time most of the time? 
A. Sometime he would come on Saturday, 8, 9, 10 or 11. 
Q. Saturday 9, 10 or 117 
A. Yes, sir. 
By Mr. Heath: . 
31 .. 
Q. Were you eyer there when Moore received any money 
without making a delivery? . 
Mr. Sacks : That is leading. Putting evidence in the· wit-
ness' mouth. 
The Court: That is leading. 
A. No, sir. . '• 
Q. Did you know a man named Lonnie Simms? 
A. I don't know his name. I have seen a fellow in there, a 
big fellow. 
Q. What work did he dot 
A. I don't know. 
Q'. You don't know him T 
page 36 } A. No, sir. 
CROSS EXAMINATION. 
By Mr. Sacks: · 
Q. While you were worldng for Mr. Longman a number of 
people, colored people, brought and delivered there, some 
would bring snuff, cigars and canned goods, is that right 7 
A. That is right. 
Q. Moore delivered stuff the same as the others delivered T 
A. That is right. 
Q. He didn't hide anything? 
A .. He would bring it in and put it behind the counter. He 
would bring in whole cases at a time. 
By the Court: 
Q. What did yon say the others would do Y 
A. The others would bring them in and Mr. Longman would 
take them in. 
By Mr. Sacks: · 
Q'. Other people would bring in cases and put them dow:n? 
' 
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A. Moore did the same. 
The Court: 
Q. It is your testimony that Moore delivered goods, pack-
ages, in the same way as the other people did there Y 
A. Yes, sir. 
Mr. Heath: If your Honor please, I am taken by surprise. 
I ask leave to refresh his recollection. 
page 37 } By Mr. Heath: . · 
Q. Do you recall appearing before a Notary Pub-
lic in Norfolk-
Mr. Sacks: If your Honor please-
Mr. Heath: Let me finish my question. 
By Mr. Heath: 
Q. Do you rec.all appearing before a Notary Public in Nor-
folk on the 26th day of December last year, the day after 
Christmas Y · 
, A. Yes, sir. 
Q. Do you recall signing a statement theref 
A. Yes, sir. . 
Mr. Sacks: I object if he undertakes to contradict his own 
witness. · 
The Court: He says that he is taken by surprise. If he 
makes a statement different from that-it goes to impeach his 
testimony. 
Mr. Sacks: It does not affect the guilt or innocence of the 
accused. 
Mr. Heath: I wish to refresh his collection, t.o see if he 
recalls .this statement. 
The Court: If he made a contradictory statement. 
Mr. Heath : I wish to refresh his recollection. 
page 38 ~ Note: The statement ,,,.as shown to the Court. 
The Court: Step out, gentlemen of the jury. 
Note : The jury retired from the court room. 
The Court: What part do you want him to readY 
Mr. Sacks: We object to the statement being handed the 
witness, the witness being permitted to testify from the paper. 
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By Mr. Heath: 
Q. Is that your signature f 
Mr. Sacks: I object. He said "Here is your statement, 
refresh your memory". He cannot use that stateqtent to re-
fresh his memory. We 'vere not there to cross examine him 
at the time. / 
The Court: If he testifies at the time he made this state-
ment his memory was fresher, and recalls he made the state-
ment, signed and swore to it, and that it was correct, and 
that he now recalls this that and the other without aid of the 
satement, I think it is admissible. · 
Mr. Segal: ~{r. Heath says that he is taken by surprise. 
The purpose would be to contradict him. 
· Mr. Sacks: Here is a statement that this man 
page 39 ~ made the 26th of December, nearly a month after 
this thing is alleged oo.have occurred. It was made 
before a Notary Public, and is not a contradictory statement, 
but a fuller statement. The Common,vealth has the right to 
question him along certain lines, but he cannot say refresh 
your memory and see if you cannot testify to the same thing. 
The Court: He can refresh his memory from the affidavit 
made by him when his memory was fresher as to these points. 
Mr. Sacks: We save·the point. . 
By Mr. Heath: 
Q. Examine this, ~Ir. Brown, and see if that recalls to 
your mind things you testified to. 
By the Court : 
Q. Is that signed by you 7 
A. Yes, sir. 
Q. Did you swear to it f 
A. Yes, sir. 
Note: The ,witness reads over the paper to himself. 
By Mr. lieath: 
Q. You say you did sign this statement? 
- · A. Yes, sir. . 
page 40 } Q. Were the matters set out in that statement, 
as to which you were testifying-were they clear 
in your memory? 
A. Yes, sir. 
Q. Worse or better than now-were they fresher in your 
mind at that time when you signed that paper? 
A. Yes, sir. 
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By Mr. Sacks: 
Q. Any clearer than it is now~ 
A. The same thing. 
Mr. Heath: I want to ask him if Moore, during the time 
he was employed by Mr. Longman, ever rendered a bill to 
Long·man when he made cigarette deliveries. I did ask that 
and he testified he never saw a receipt. I will ask if he ever 
saw any receipt for snuff or tobaccos, and it appears he 
did see receipts for those articles. 
Mr. Sacks: He says his recollection today is the same as 
at the time he made the statement. He ought to know. 
The Court: It is not clear exactly what is being claimed. 
If it were claimed his memory ~vas not as good as to these 
details at present as at that time, but that he was able totes-
tify now that his memory is refreshed, and testify to something 
that he could not pefore. 
page 41 ~ Mr. Heath: He says the facts testified to in 
this affidavit are true. Today he has been unable 
to testify to a number of facts. Now that he has looked up 
the memorandum I want to examine him concerning those 
facts. 
By Mr. Sacks: The Commonwealth has him on the stand, 
and allowed us to cross examine him. He has completed his 
direct examination. He has not proved adverse to him. He 
says he does not remember any clearer today than when the 
affidavit was made. :Because he did not tell exactly the same 
today just exactly what he said. . 
The Court : He says his memory is the same as it was be-
fore. 
By Mr. Heath: 
Q. Do you recall whether or not Moore made deliveries 
after business hours Y 
A. No, sir, he did not. 
Q. You state that he did in this affidavit. · You state here 
on different days Moore fre9.uently called by the store of 
said Longman and made dehveries of cigarettes on those 
occasions, and collected additional sums of cash. He came 
one Saturday afternoon in plain clothes, and said he came 
to receive cash after he had delivered the cigarettes. He 
came back and got the cash, and had failed to get a receipt 
of any kind, .and that Longman gave him cash, and 
page 42 ~ he went out. 
By the Court: 
Q'. Is there anyth~ng you have not testified to, after read-
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ing that affidavit, that you are able to testify to now, do~s it 
suggest anything to your mind? 
A. The same thing. 
Mr .. Sacks: He says "the same thing". He ought to know. 
Mr. Heath: He stated that he came frequently after busi-
ness hours on Saturday afternoon. 
The Court: I am willing for him to refresh his memory. 
I think it is admissible, an affidavit made by him immediately 
after the occurrence when they were clear in his mind. He 
says his mind is· as clear now as then. 
Mr. Heath: If that be true I will ask leave to impeach him. 
The Court: All right . 
. Mr. Segal: It is further objected to. It is objectionable, 
any further testimony of this witness. He was allowed to 
use the affidavit, but from the further fact the said affidavit 
was not made in relation to this case, but in rela-
page 43 } tion to a claim made by the Old Dominion Tobacco 
Company under a policy of insurance covering the 
loss of property, and for the further fact that the said affi-
davit was made sometime after December 3rd, and for tbe 
fact that the witness has stated his recollection now is the 
same as it was at the time the affidavit was made. 
Note : The jury returned to the court room. 
By ~Ir. Heath: 
Q. Do you recall what sum or sums, of money Longman 
would pay ~Ioore when the cigarettes were delivered to him f 
Mr. Sacks: Objected to as leading. 
].fr. Heath: He testified Longman paid sums of money to 
~foore. 
The Court : Go ahead. 
A. I don't ·Irnow. 
By Mr. Heath: 
Q. Do you know whether small sums or large r 
A. I could not tell you. 
Q. Do you recall making the statement last December 26, 
in which you said he paid him small sums of money? 
A. I don't know how much he paid him. 
Q. Did he pay him as much as $50.00? 
page 44 ~ A. To tell the truth, I don't know. 
Q·. Do you remember being there on one occasion 
when Moore came there in the absence of Mr. Longman t · 
l 
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A. Yes, sir. 
Q. What did he do on that occasion Y 
Mr. Sacks: Object to what }Ioore did in the absence of 
Longman. 
By Mr. Heath: 
Q. ~o was there~ 
Mr; Sacks: I object to that . 
. · · A. His wife. 
The Court: I don't think it binds him unless you bring 
it home to him. 
By Mr. Heath: 
Q. What did he do when Mrs. Longman was there, and 
Longman was not there Y 
Mr. Sacks: We object. 
The Court:· When he was. absent? 
Mr. Heath:- Yes, sir. 
The Court: I don't see how you can connect_ Longman 
up with that. 
Mr. Heath: I am trying to show th~ type o~ 
page 45 ~ transaction that took place in Longman's store. 
Mr. Segal: If this witness cannot -t.estify. to it, 
I ask the Court to instruct the jury to disregard it: · · : 
The Court: The jury· are so instructed . 
. • ' r 
By Mr. H~ath: _ 
Q. You testified a moment ago that Moore usually came 
there to see Longman _dressed in clothes of the Old Dominion 
Tobacco Company! 
A. I never saw him there but one time with his plain 
clothes on. That was Saturday afternoon. 
Q·. Was that before or after business hours T 
A. I would say around two o'clock. 
Q. On Saturday afternoon? 
A. Yes, sir. · . 
Q. Do you recall making a statement that Moore freque~tly 
called by the store on Saturday afternoon f 
A. Yes, sir. · 
Q. Do you reca.ll making a statement that Moore frequently 
called by the store after inaking deliveries, and upon sucl1 
occasions he collected additional sums of cash from Longman; 
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failed to get a receipt, and that those collections were made 
on different days, and were frequently made by Moore after 
business hours particularly Saturday afternoon 7 
Mr. Sacks: Objected to as leading. 
The Court: That is leading. 
Mr. Heath: He has stated he did not see him 
page 46 ~ there but on one oc~asion. . 
The Court: If you are asking it for the pur-
pose of impeaching him, so well and good. If you are asking 
it to get the statement in evidence, it is inadmissible. 
Mr. Heath: I am necessarily contradicting him. 
J\IIr. Sacks: Are you impeaching your own witness 1 
By Mr. Heath: . 
Q. Did you make that statement? 
A. What? 
Q. These collections by Moor.e from Longman, that he 
would make these deliveries, and that he frequently catne 
there after business hours, particularly on Saturday,. and that 
on such occasions Moore was usually dressed in civilian 
clothes? 
A. When he would come there he would have a uniform on 
except Saturday afternoon. He didn't have uniform on then, 
but had his own clothes on. 
Q. How many times did you see him come on Saturday? 
A. Once. 
Q. Did you make this statement 7 
A. I said one. 
By 1\{r. Sacks: Ask if he dictated that language? 
By lVIr. Heath: 
Q. Did you. read the statement? · 
A. I read the first page. 
Q·. Didn't you read it allY 
page 47 ~ A. No, sir, I read the first page. 
Q. Will you read the balance of it and see if you 
made the statement on the .second page? 
1\{r. Heath: Suppose we let him come off the stand and ~it 
back 'there and read it. 
The Court : All right. 
Note~ The witness left the stand for a short time. and 
apparently read over the paper, and then resumed the stand. 
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By Mr. Heath: 
Q. Have you re~d it all over nowY 
A. Yes, sir. 
Q. Is that a true statement? 
A. Yes, sir. 
Q. Did you state there that Moore came on several occa-
sions after hours on Saturday? 
A. I saw him one time in plain clothes in the afternoon. 
I reckon he knocked off 'vork. He would come in there and 
talk to Mr. Longman. I don't know what about. 
Q'. You say after. he had knocked off? 
A. I reckon he had knocked off. 
Mr. Sacks : He does not know whether he had knocked off 
or not. 
The Court : He cannot know that. 
By Mr. Heath: 
Q. Was he in civilian clothes when he came in T 
. page 48 } A. I don't know. I did not look, to tell the truth. 
Longman? 
Q. How long 'vould he stay there and talk to 
A. Ten or fifteen minutes, I reckon. 
Q. Ten or fifteen minutes? 
A. Yes, sir. 
Q. Did you ever see a receipt given by Moore to Longman 
for any cigarettes Y 
A. No, sir. 
Q. You never saw a receipt given? 
A. No, sir. · 
Q. Did you ever see a receipt given for snuff or tobaccoT 
A. No, sir. 
Q. You never saw a receipt for thatT 
A. No, sir, not for snuff. 
Q. Did not you say when he delivered snuff and tobacco 
he would take a receipt T 
A. No, sir. 
Q. Did not you read that statement Y 
A. I did not see where he give a receipt for cigars or snuff. 
When he would bring cigarettes he did not. 
Q'. Longman would give a receipt to Moore when he got 
cigars or snuff, but not when he would bring cigarettes f 
A. The man would give Longman a receipt from the Old 
Dominion Tobacco Company. 
Q. Was there any driver on the same truck with Moore Y 
A. No, sir. 
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Q. Did you ever see any receipts given by Long-
page 49 ~ man to Moore or Moore to Longman Y 
A. No, sir. 
Q. Did not you go to the Old Dominion Tobacco Company 
and tell them about some of these matters t 
A. He called me and asked me about it. 
Q. That was after the 14th, after yon had left Longman's 
employment T 
A. After I left Mr. Longman Y I don't know. 
Q·. Why did you leave Longman Y 
A. I went to work for another man, Mr. Williams. 
Q. Were you :fired, or.. did you leave Y 
A. I quit. 
RE-CROSS EXAMINATION. 
By Mr. Sacks: 1 • : 
Q. How old are you T 
A. 15 going on 16. 
Q. How long did you go to school T ' I 
A. I still go to school. 
Q. What grade are you in Y · 1 
A. Seventh A. 
Q. Are you still in the public school f 
A. Yes, sir. 
Q. You are 15 years oldY 
A. Yes, sir. 
Q. Did you dictate this language in this affidavit! 
A. No, sir. 
page 50 ~ Q. You don't use that sort of language-it lool(s 
like legal terms-who wrote this paperY 
A. I don't know. 
Q. When you were taken before some Notary Public you 
were handed this paper and told to sign it Y 
A. Yes, sir. 
Q. You did not read it Y 
A. I -looked over it. 
Q. How long did you examine .that paper before you signed 
itT 
A. I looked all over it, but I didn't read it carefully. 
Q. -In other words, is not· it a fact somebody dictated this 
paper to some young lady; who wrote it downY 
A. Yes, sir. 
· Q. And said now, Brown, sign itt 
A. Yes, sir. 
Q'. Did you read it carefully, as carefully as you read it 
here! · 
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A. About as careful, I reckon. 
Q. Did you read it as long-did yon recall everything ln 
there? . . . 
· . A .. Yes, except when he says Moore came there on Satur-
day afternoon in plain clothes. I didn't say that. 
Q. This statement, then, contains some things 'that you 
did.n 't say before? 
A. That one thing. 
Q. Now, then, any number of people delivered 
page 51 ~ merchandise to Mr. Longman in the course of busi-
ness, and yon conldn 't tell whether they signed a 
receipt, or not-you didn't watch him? 
A. I didn't watch him, no, sir. 
Q. Yon did not see them get a receipt Y 
A. No, sir, I ·did not know. 
W. C. HAYES, 
recalled, further testified as follows: 
Examined by Mr. Heath: 
Q'. Did ~£oore have any authority to make deliverie8 to 
Longman? 
Mr. Sacks: I think he testified to all of that on direct e~­
amination. 
Mr. Heath: He testified as to this particnla~ item. 
A. He did not. 
By Mr. Heath: 
Q. What was Moore's special work? 
A. Special 'vork was to haul things from the dock, unless 
I would give him on special occasions something to deliver to 
go to the Naval Base, or the Navy Yard. 
Q. Who is the man who makes deliveries to your eus-
tomersY 
A. We have different drivers that deliver small packages 
to the stores. We had Lonnie, and Braxton. 
By Mr. Sacks: · · · 
Q. I believe you said that you directed ~foore 
page 52 } to go out about five o'clock? 
A~ Betwe-en ~our thirty a11:.d five. 
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EARL BROWN, 
recalled, further testified as follows: 
Examined by Mr. Heath: · 
Q. Did 1\{r. Longman approach you this morning! 
A. Yes, sir. 
Q. What did he say to you? 
A. Not to say anything about. him. 
Q. Where did· he approach you? 
A. At my home. 
Q. Where do you live 7 
A. On Tenth street. He said if he came through he would 
give ine ten dollars. · 
Q. Is that the ma.n right there (indicating Mr. Longman) T 
A. Yes, sir. 
By Mr. Sacks: . 
Q. Did you. tell the truth on the stand.t 
A. Yes, sir. · . 
Q. He did not ask you to say what was not so? . . 
A. No, sir. . . 
· Q. In other words, Mr. Longma11 telling you to testify for 
~1im did 'not cause you to change your testimony1 . . 
·· ~· He told me if they asked n1e. how IDi!ny cigarettes he 
· .. · : .. . . bought to tell th,em .. I . dicln 't know. 
page ··53 .} . Q. What you testified to. was not the truth 1 
· A. I told the truth. . 
Q.- ·You did not change yo~r testimony bec;;tuse of what ~rr. 
Longman said to you 7 . . · . · . 
· A. ·No, sir. 
The Commonwealth rests. 
Note : The jury retired ftom the court room .. 
¥r. Sacks: If your Honor please, I want to make a mof:iou 
to strike out the evidence of the Commonwealth on the ground 
that. the evidence does not uphold the charge. Y onr Honor 
)vill recall that the testimony .shows that only one item that 
was testified to this morning 'v~s stolen property. That 'vas 
an item of Lucky Strike cigll.rettes which the Old Dominion 
Tobacco. Company's man said came in that morning~ which 
were stolen. There is no evidence of any other times that 
cigarettes or snuff 'vas stolen. All the Commonwealth has 
proved thus far is that on December 3rd this feU ow ~I oore 
carried into Longman's place a carton of stolen cigarettes. 
That was all stolen property. The evidence is, if your Honor 
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please, when this man took the cigarett~s in there Mr. No-
witsky followed him very closely. He testified he got there 
too quickly, before Longman had a chance to buy--
page 54 ~ a chance to buy it. There is no evidence of any 
money being passed, no evidence of purchase, no 
evidence that Longman even knew the cigarettes were there. 
The indictment is drawn if your Honor please, in the con-
junctive. It says that on December 3rd, and divers othl)r 
days, Samuel Longman did feloniously receive and buy stolen 
goods of the value of $61.00, knowing the same to have been 
stolen. "Buy and receive." That was the language of the 
indictment. I submit, the Commonwealth attorney must prove 
its allegation. There is no evidence here of purchase, or 
any evidence of receiving. The evidence is that Longman had 
his head down waiting on a customer, going over some fig-
ures. We have no evidence of any subsequent offense com-
mitted by Longman on the 3rd of December, 1934, of buying 
and receiving, stolen goods. But what Nowitsky saw on No-
vember 30th is certainly no evidence, there is certainly no 
evidence of anything, no time of any kind. I submit, your 
Honor, the Commonwealth's testimony has failed to prove 
the commission of the charge alleged in the indictment. There 
is not a scintilla of evidence of any purchase. There is no 
evidence of th~ value of the stolen merchandise. Assuming 
that they have proven a crime, because in order to prove 
grand larceny it is just as reasonable for the Commonwealth 
to show they were worth more than $60.00, as they 
page 55 ~ were stolen, or knowing it was stolen. No value 
of the article is given. The testimony of the wit-
ness for the Commonwealth on the question of value was 
that he knew the retail price was $61.00, the price that they 
get, the retail price that they get $61.00 less 6% discount for 
cash, and 5% credit. Therefore, the retail price was around 
fifty-six dollars and some cents. The authorities hold that 
the value of the article is what it costs the person from whom 
it was stolen. If they buy an article for $30.00 and S(lll it 
for $60.00, the larceny is only $30.00. I can show cases hold-
ing that. The witness who testified for the Old Dominion 
Tobacco Company could not prove what it was. He did not. 
know how much it was. If this case was petty larceny, and 
the article was worth a dollar, or $49.00, but the charge was 
made out for grand larceny. I had a case like that before· 
Judge Bain. The man was charged with having about 100 
pounds of tobacco. The tobacco was in small wooden Ct'.r-
tons of 20 pounds, and the testimony was that the tobacco 
was worth 70 cents a pound. On motion Judge Bain held 
that it was as essential to show the article was worth more 
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than $50.00, as that they were stolen. Having only proved 
the price he ordered a new trial. I submit there has ]?een 
no offense made out by the Commonwealth, and he 
pag·e 56 ~ is limited and restricted to this particular time. 
Mr. Nowitsky admits that he saw no money passed, 
that when he went in there 1\tlr. Longman was waiting on a 
customer. They did not prove what they charge ·in the in-
dictment, of purchase. There would have had to be an irt-
dictment disjunctive. They have got to prove everything al-
leged in the indictment. I submit that the Commonwealth, 
having failed to make out a case, his evidence ought to be 
stricken out. · 
Mr. Segal: I would like to add a word. to this, if yo1lr 
Honor please. The Commonwealth is proceeding under Se~­
tion 4448 of the Code. We have a further question here of 
receiving. :hlr. Sacks has told your Honor about the facts 
in relation to that, that this man, while in the regular opera-
tion of his business in his store, was engaged in waiting upon 
a customer. The evidence of it is that while he was so en-
gaged this darkey came into the store while Mr. Longman was 
so engaged. My point is, if the darkey placed the carton o.f 
cigarettes on the floor, there is not one scintilla of evidence in 
this case that Mr. Longman knew it at the time, that these 
cigarettes were there. In order to allow this case to go to 
the jury there would have to be some ·reception. There would 
have to be evidence to this jury that this package of cigarPttes 
came into his possession and control. There must 
page 57 ~ be evidence of control and possession, which has 
been wholly unexplained. The receiving conte.pl-
plated in our law contemplates control and possession. To 
show control and possession, the taking and accepting by 
the alleged receiver of the said goods would have to btl based 
on the fact of knowledge. That we don't have here. That 
is one point that strikes me in regard to this evidence. Mr. 
Nowitsky has testified that Mr. Longman was stiU engagc.d 
in waiting on the customer when he went in there, that having 
followed Moore into the store, that when he went into the 
store Moore was drinking a coca cola, and that when he said 
to Longman where are the cigarettes, he looked around and 
saw .them. I submit, if your Honor please, there is no evi .. 
d~nce in this case to go to the jury. · 
Mr. Heath: The :first point, that they make, is that the 
indictment . .was drawn in the conjunctive. The seconil my 
understandirig of the law of pleading in our court, the dis-
conjunctive must be drawn in the conjunctive. The Virginia 
decisions hold disconjunctive must be alleged in the con-
junctive. The proof of the disjunctive-the question. whE'ther 
44 . Supreme Court of Appeals of Virginia. 
this. is grand larceny or petty larceny, the proof is the goods 
in the hands of the Old Dominion· Tobacco Company was 
· · $61.00 in the open market. That was the fair mar-
page 58·~ ket value at that time. What they purchased them 
._ for is not the question, but question to be d4?ter-
mined is the fair market value. The wholesale man pur-
chases a tobacco, having it in his warehouse, the value is not 
what he paid for them, but the value on the market. W c 
have proved that the value of this tobacco was $61.00. The. 
third point that there is no evidence of any purchase of 
tobfJ,cco at this special time.· We have shown that this negro 
had no authority to deliver any ·cigarettes to the accused, or 
anyone· from the place of ·the Old Dominion Tobacco Com-
pany. We have shown that they 'vere taken to Mr. Longman's 
store by this man J\{oore. When N owitsky went in the store 
and asked Longman about it, he was very much surprised 
to find Moore, apparently, in his store. We have proved 
that the g·oods were delivered in his . store. We have here 
the man who delivered these cigarettes to him, ten thousand 
cigarettes, and was there at the time the officer madP- the 
arrest. · 
· Mr. Sacks: The Commonwealth cannot ask for a convic-
tion. He has not made out a case. Where there j s a rea-
sonable doubt the question falls. If we assume, for the sake 
of argument-under Section 4448 ''Buy or receive'' if your 
. Honor please, the buying and receiving of stolen 
page- 59 ~··goods, is not knowledge to him of their being stolen. 
In the absence of any one of these elements of 
proof, the Commonwealth cannot make out a case. If they 
have proven it was stolen goods have they proven Longman 
knew it, within the meaning of the statute. Suppose that a 
thief has stolen an article, and I have engaged to buy it, 
and before I get a chance to buy it the officer comes in and 
makes the arrest. Have I received that merchandise witl1in 
the· meaning of the statute 1 Suppose I should tell a thief to 
bring me some merchandise, and I do not buy it. I <'hange 
my mind. All he can make of that will be a preparation for 
the conimitti·ng ·of a crime. That is the thief brought the. stuff 
for the purpose of selling it. He had it there, and I was 
there to talk business, and never closed the transaction. In 
this case, the testimony is, tl1at Mr. Nowitsky came in too 
quickly to permit the buying of the merchandise. Therp is 
no evidence, if your Honor please, that there was any eon-
sent to buy. Mr. Nowitsky has not testified that any money 
passed. He has ·not shown that any money passed. He 
has not shown the purchase or the receipt. I submit the 
Commonwealth has to show that. This is a serious offense. 
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The Commonwealth's evidence is this man took the cigarettes 
there when Longman was waiting on a customer with his 
head down. Longman told Nowitsky he did not 
page. 60 ~ see the man come in. 1Vhen N owitsky asked where 
the cigarettes were Longman looked around and 
saw the cigarettes there. I submit, as a matter of law, a 
verdict against this accused could not stand. I think your 
Hon9r ought to strike out tha · Commonwealth's evidence. 
Note: The Court ruled that there was enough evidence to 
go to the jury. 
Mr. Sacks: We save the point if your Honor please. 
The further taking of evidence in this matter was adjourned 
until 2 ;30. 
AFTERNOON SESSION. 
February 19, 1935. 
: Note : The jury was asked to retire from the court room. 
1\:fr. Sacks: I want. to make a further motion. I wi5:b to 
make a motion to strike out the particular evidence of deal-
ing with the deliveries of any other merchandise at any other 
time, . because there has not been one f:1Cintilla of evidence 
showing any other merchandise was stolen merchandise. The 
authorities are unanimous on~ the proposition you can only 
introduce evidence. of any similar offense to ·show 
page 61 ~ knowledge. 
· The Court: You are dealing with Dec~n1ber 3, 
Mr . .I-Ieath, endeavoring to 'show guilty knowledge. 
· · Mr. ~eath: Moore had. no authority to deliv-er any ciga-
rettes. 
1\Ir. Sacks: Moore's presence in the place is not a criinc, 
and does not prove anything·. If he had said that on the 15th 
merchandise 'vas stolen. It may be a -circumstance admiRsible 
to sho'v knowledge, but all he has shown is. that Moore wus 
there. If he did not deliver stolen merchandise, if he did 
not deliver Old Dominion Tobacco .m.erchandise, there can 
be no evidence of auy other thne_ that. he brought Old Do-
minion Tobacco Company merchandise. Lots of people work 
for one concern. Certainly, you cannot go any further than 
to show one lot of Lucky Strikes on December 3rd. The other 
is bound to be confusing to the jury. 
l 
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The Court: What do you need other evidence for, Mr. 
Heath? 
Mr. Heath: To show Longman's association with this 
neg·ro. To show he knew him, the nature of the transaction. 
The particular offense is this of December 3. The testimony 
is it 'vas brought in and sat down by Moore and Longman 
knew that it was there. 1\IIoore did not go in there without 
his knowledge.· I want to show that stolen property was taken 
with Longman's knowledge, and delivered by 
page 62 ~ 1\IIoore to his place. To show that he talked to 
him on frequent occasions, had dealings with Moore 
on frequent occasions. It is for the purpose of showin~ in-
timacy and knowledg·e on his part of Moore. He brought in 
the stolen goods on December 3rd. He must have known it 
was· stolen. 
Mr. Sacks: If your Honor please, I have authority holding 
that you can only show the commission of other similar of-
fenses within reasonable time after the offense bas been 
committed, for the purpose of showing knowledge. What 
evidence is there that it was brought in prior to that time, 
that what was brought in prior to that time was stolen goods. 
The jury cannot be left to conjecture. Where is ther(l evi-
dence that there was anything else stolen that belonged to 
the Old Dominion Tobacco CompanyY It is bound to be 
prejudicial, and has no place in this case~ 
The Court: I will limit it in the instructions. I will not 
strike it out. It is admissible to show intimacy or friendflhip, 
not admissible to show prior deliveries. I don't think I can 
strike it out. I will limit its force, but I won't strike it en-
tirely from tl1e record. _ 
· Mr. Sacks: We note an exception. 
Mr. Heath: Mr. Hayes has disclosed the actual cost $53.80. 
Mr. Sacks: That would only be hearsay. The 
page 63 ~ Commonwealth has closed its case. 
Mr. Heath: To eliminate the possibility of ar-
g1lment I will say it was worth $50.00. 
The jury returns to the court room. 
W. C. HAYES, 
recalled, further testified as follows : 
Examined by 1\{r. Heath: 
Q. Have you examined your record to determine the cost 
to you of the carton of cigarettes found at Longman's place Y 
A. Yes, sir. 
Q. What is itf ' _ ....... 
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Mr. Sacks: I object to that as hearsay. 
The Court: How can that be hearsayY _ 
Mr. Sacks: He did not see it. It is a bill -of somebody 
else. 
The Court: 
Q. Is that the billY 
A. Three hundred thousand cigarettes. I got this at the 
store. 
Mr. Sacks : I will ask your Honor to strike tha.t out, 
The Court: Yes. 
By Mr. Heath: 
Q. What is the value to your company? 
A. $53.60- $6.10 thousand. We get for them 
page 64 ~ $61.00." 
CROSS EXA}IINATION. 
By Mr. Sacks: 
Q. They cost the Old Dominion Tobacco Company $53.607 
A. Yes, sir. 
Q. Less discount Y 
A.- That is net. 
Q. To the Old Dominion Tobacco Company! 
A. Yes, sir. · 
The Commonwealth rests. 
SAMUEL LONGMAN, 
; . 
the defendant, being duly sworn, testified as follows : 
Examined by Mr. Sacks: 
Q. Your name is Samuel Longman Y 
A. Yes, sir. 
Q. How old are you Y 
A. 58. 
,, 
Q. What business are you inY · 
A. Grocery business. 
Q. How long have you been in the grocery business in the· 
City of Norfolk¥ · · 
A. 31 years. 
Q·. Where is your place . of business nowt 
A. 836 Duke Street. 
, . ! 
48· 
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Q. Was that its location the 3rd of December f 
A. Yes, sir. 
· Q. ·Have you ever been ·in any trouble before of 
any kind? 
A. No, sir. 
Q. This is the first time Y 
~· Ye~, sir. 
r ·.~ l.·: .. 
Mr.' Heath: I ask that that question and answer be stricken 
out. 
By the Court : Strike it out that is not the proper way to 
put it in as to reputation. 
By Mr. Sacks: I will follow it up .. 
; ~Q~ Mr., Longman, do you know this fellow, Charlie Moore? 
A. Y~s, sir. 
Q. How long have you known him? 
A. I have been knowing him three or four years, I guess. 
I have had the store at Duke Street about a year and a 
half, and I had a store on Dundee, and he lived out that way, 
and he used to buy things from me. 
Q. You had a store in his neighborhood until a. year and a 
half agoY · 
A. Yes, sir. 
Q. Did he deal with you while oper~ting. this business 1 
A. Not as much as before. Now and then he would come 
in and get some kind of S'nack, cheese and crackers. 
Q. Did you ever buy any cigarettes . or anything from 
Charlie Moore? 
A. No, indeed, I never did. 
page 66 ~ Q·. On December 3rd, that was the date that l\fr. 
Nowitsky came in your ·placeT . · 
A. ·Yes, sir. 
Q. Will you please teii the jury, in your own way,fro.m the. 
time Mr. Nowitsky came in, exactly what. happened at the 
store before T 
A. On December 3rd it was around five twenty or five twen-
ty-five. At that time while I was busy with a customer going 
over a bill that had bought a stock of goods. fr~m 1pe, and 
while I was fixing out the bill of what he had bought, at that 
time, while leaning on the counter, and I heard someone that 
came in and hollered "Where 'did you put that package, wh~t 
did you do with it", three times hollered out, and I turned 
around, and I saw N owitsky in the store walking from the 
front. The door was open and· while he was hol~ering I seen 
that colored man, Charlie Moore, standing with a bottle ·of 
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coca cola drinking it, and I did not know what it was all 
about, and I said ''What is the trouble, what are you holler.:. 
ing about",· and he said "I know that he brought it in here, 
and you have got a package of cigarettes here". And I cer-
tainly did not know about it, and I was busy with· my cus-
tomer. I told him that I didn't, and he said "Yes, you -do. 
You do know''. _ I glanced around, and there by the 
counter on the side I saw this package, and I said ''Prob-
a·bly this is it". I seen the package there, and I didn't thirik 
_ it belonged to me. He said ''Yes, that is it'', and 
page 67 ~ he grabbed the package and carried it to the front 
. door. Then he . called the colored boy, Char He 
Moore to go with him. I dO'n't remember whether ·he, called 
-whether or not he telephoned to call up the patrol; at Po-
lice Headquarters, to get the patrol wagon. He also called up 
the Old Dominion Tobacco Company, and Mr. Hayes came 
in there and identified the package as. belonging. to the Old 
Dominion Tobacc-o Company. He took the. package. away 
with . him, and took .Charlie Moore .out, and . Mr. N owitsky 
asked me to go with him, and I said that I couldn't get away 
right then, that I did not have anybody to leave in the store, 
and he said "What time do you close the store", and I said 
seven o'clock, and he said "At seven _o'clock will you be 
there," and I said yes, and then he ·went away. 
Q. At the time JVIr. Nowitsky came in was it light or dark? 
A. Dark. There had ~been the light in the store. 5 :15 or 
5 :25. The re&son I. know that was that time I called to my 
boy at the store arid called him to come up, and asked him 
to come up to the ~.tore._ I. thought Mr. Nowits]cy wanted me 
to come right away, afnd he said he can't come right now he 
.can't !<~~ave_ the store. I asked what time. it. was, and he said 
5 :20, it took time ·since the patrol wagon came, I guess it took 
ten minutes. . _ . . · -
Q. Now, Mr. L9ngnian, how large is the store, that place 
on Duke Street? . . . . . 
pag·e 68 ~ A. "\Veil, the store .is about 20. feet,. or 25 feet 
· · and pr~bably about _30 feet long .. 
Q. Now, _the counter behind which you wer-e standing wait-
ing on a customer. Is t}_lat 9pposite the door, or not?· 
· A. It is side to the door, something like this door Here 
is the counter. The counter is cut in two between the counter 
is about 7 feet. There is a st<_>ve, an iron stove that stands 
in between the t'vo counters. · 
Q. Is it a big stove or a small stove Y 
A. A small stove. I was behind the counter, and was about 
eight feet .from the other end of the counter that way (in-
dicating) maybe about 26 or 28 feet, nearly at the other end. 
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Q. When you were waiting on the customer did you have 
your head down, or did you have your head toward the doorY 
A. I had my head d~wn checking up the bill. 
Q. Who were you waiting on Y 
A. W. C. :M:inyard. 
Q. Is he here today? 
A. I guess he is. 
Q. Was there anybody else in the storeY 
A. 'There were others waiting for me to get through wait-
ing on him. 
Q. The first time your attention was called was when Mr. 
Nowitsky raised his voice? 
. A. Yes, and I saw the . colored man. I had not 
page 69 ~ noticed him before. 
Q. Is it possible for anyone to walk in the store 
without your seeing them in the position you were? 
A. Yes, sir, I was not exactly against the door. I was right 
next to the counter checking up the goods, and I could not 
see him come in. 
Q. Mr. N owitsky said on the 30th of November, which is 
about four days before that he saw this fellow Moore bring 
in a carton which he thought was Chesterfield cigarettes. 
Did Moore bring such a carton to yon Y 
A. Not as I know of. 
Q. If he had you would have known itT 
A. I guess I ought to. 
Q. You say he did not Y 
A. •N ot on the 30th. He might have brought some some-
time before. 
Q. Did you buy any package of cigarettes from Moore at 
that timeT 
A. I had bought cigars from those people and things of 
that kind. 
Q. Had you ever bought a package Y . 
A. One time I bought a package along in August. I couldn 1t 
recollect. the exact date when it was. I couldn't recollect 
exactly when it was, I bought cigarettes, I don't remember 
whether it was a box, but I did not buy any ciga-
page 70 ~ rettes at all. 
Q. How long was Moore in your store Decem-
ber 3rd the day you were arrested, before N owitsky .came 
inf 
A. I couldn't tell. I haven't seen him come in. I haven't 
noticed him at all. I knew Mr. Nowitsky, and when I noticed 
him he was hollering "Where is that package'', and that 
was so quick that I didn't know ·at first it was Mr. Nowitsky 
at all. 
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Q. You looked around and saw the package there Y 
A. I called his attention my own self. 
Q. Do you know this fellow Brown 7 
A. I guess so. He was working for me. 
Q. How long did he work for you Y 
A. Probably a year, or a little over. 
Q. Did you have a conversation with him todayY 
A. Yes, sir. 
Q. Tell the jury what conversation you had with him? 
A. Well, I heard that he was going to appear against me 
in Court, and while I was going past this morning, passed 
by on lOth Street, where he lived, he came out of the front 
door, and I spoke, and I walked up to him and says-l went 
into the house-he asked me into the house and I said "Brown, 
what is the idea of your appearing against me". ."What 
is it, what have I done?" Do you know anything I have 
done, anything wrong Y '' and he says, ''No'', and I said, 
"What is the reason you have yourself to go 
page 71 ~ against me. You must have something in mind. 
I haven't done anything wrong to you. I dis-
charged you the week before, but you had to be discharged", 
ttnd he went on, and he said this and the other and, etc. and 
etc., and I asked him, you understand, I said, this is- a serious 
matter. You know what that means to me, and I says, ".Are 
yoll: going to say things something that is damaging to me, 
that I didn't do at all", and he says, "They called me for 
a witness. I don't know anythillg like that", and I said, 
''I heard that you went to the Old Dominion Tobacco Com-
pany and asked them ·to get you summoned". 
Q. Did you offer him any money not to appear and testify¥ 
A. Not to appear Y How in the world could he do that. 
He was summoned. 
Q. Did you offer him anything not to testify Y 
A. No. I might probably have said something about money. 
He owed me some money. I didn't say anything that I would 
pay him anything. 
Q. Did you ask him to change his testimony Y 
A. I didn't ask him. I said, '' Don.'t tell no story about 
me. Tell the truth, but don't tell anything else''· 
CROSS EXAMINATION. 
By Mr. Heath: 
Q. Brown says you asked him not to tell how many times 
you had gotten cigarettes from Moore f . 
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. A. I did not. I just told him to tell the truth, 
page 72 ~ and not to tell anything wrong.· 
Q. You were interested in seeing that he told 
the truth? . . 
A. I don't want him to tell anything wrong. 
Q. Not unless it was.in your favor! . 
A. I don't lmow what you mean. 
Q. Where do you buy the cigarettes you sell at your store f 
A. I buy· from· anybody that I can. I. buy from the · Old 
Dominion Tobacco Company and Brouc;ly-Kanter ·company. 
Q. Have ·you got any receipts to show any purchase from 
any· of these people! 
A. Yes, sir. 
. Q. You say you did not receive a carton of Chesterfields, 
or any kind of cigarettes on the 30th of November Y 
A. No. 
Q. N owitsky did not see you pass· any money to Moore Y 
A. I don't see how he could. I ·didn't do it. 
Q. You did not pass any money to Charlie Moore on the 
30th of November Y · 
A. No, sir. 
Q. Why was the Old Dominion Tobacco ·company's name 
torn off the box t 
Mr. Sacks: I object to it. There is no evidence of that.· 
page 73 ~ By Mr. Heath:. · -. · 
Q. Why was the name torn off the box_ that Mr. 
Nowitsky referred toY . · 
A. What boxY . 
Q. You know what box I meant 
A. Empty box, no full box. 
Q. What was· box 'vas it with the name torn offY 
A. I haven't torn off any name. 
· Q. What box was it with the name torn offY 
A. I do not know. · 
Q. Who paid for the coca cola Charlie Moore was. drinking¥ 
A. It was never paid for yet. · · · · 
Q. Who .served him? 
A. I think he served himself. 
Q. How could he serve himself f 
A. The refrigerator is right there and anybody that goes 
in there can get themselves a coca cola out of the box. 
Q.· Charlie Moore comes in there so often he knows ho'v 
to go to the refrigerator to get a coca coia f · 
A. Yes, sir. Q. What does he come there forf 
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A. Cheese and crackers. 
Q. Did you ask him to pay for the coca cola? 
A. I haven't seen him taking any coca cola that he hasn't 
paid fC\r. At the time I heard Mr. Nowitsky's voice I looked 
up at Charlie Moore, and Charlie Moore had a coca cola 
up to his mouth then. 
Q. Drinking a coca cola 7 
page 74 ~ A. I suppose so. 
Q. Why didn't you ask him to pay for itT 
A. They took him away to the Police Station, and I couldn't 
ask him to pay for it. He didn't pay for it. 
Q. Did you ask him to pay for it Y 
A. I did not. I was too surprised. That was a trifling 
matter then. 
Q. You never bought any cigarettes from Charlie ::Moore 1 
A. No, sir. · 
Q. You never bought anything from him? 
A. No, sir. 
Q. What fear did you have of Brown testifying? 
A. He was augry with me. 
Q. For what? 
A. That is what I want to know. I discharged him, ·ana 
that is the reason he was angry with me. I did not know 
at the time 'vhen he was with me that his uncle was going 
to open a store about a block and a half from me, and he 
was going with his uncle to work. His uncle was going in 
the grocery business, and I did not know he was going ~i th 
his uncle, while working for me he was trying to solicit trade 
for his uncle from my o'~ customers, and I didn't find it 
out until about a couple of weeks later, I found it out. I 
told him that is not the way to do while working for me, to 
. solicit my trade, and he said everybody had to 
page 75 ~ try to do for his own good, and I said that being 
· the case there was nothing for me to do except to 
Jet him go, and I told him that I could get rid of him right 
now, that it would not do me any justice for him to be work-
ing for me and soliciting my trade for his uncle, and I dis-
charged him at the time. 
Q. ·His mother was present when you went there, and his 
sister? 
A. Yes, his sister was present. 
Q. Did not you tell him you would give him ten dollars 
and a job if he would not say anything against you Y 
A. I didn't say anything about ten dollars. I did say 
I have got to have a. boy to work for me. Since I let him 
go I haven't got no boy in the place of him. I tried another 
boy, but he wasn't suiting me. 
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Q. Did you think it 'vas all right to go and see the state's 
witness and tell him not to appear against you 7 
A. I did not ask him not to appear against me. I said 
for him to tell what was the truth. 
Q. Why did you offer him a job? 
~. I happened to need a boy. I was passing by, and I 
didn't know he was living there. They were living on Hamil-
ton A venue, and when I passed lOth Street I did not know 
he was living there, but I found out he moved a few days 
ago. · 
Q. You say you saw the strange package down by your 
cash register 7 
A. I did. 
page 7.6 ~ Q. Did Charlie ~Ioore put it there? 
A. I have not seen him put it there. It was 
there. 
Q. Do you mean to say a man could bring a carton of 
cigarettes into your store and you don't see them Y 
A. I was busy. 
Q. You were not surprised when Officer N owit.sky came 
there and arrested you Y 
A~ I was not surprised. I didn't know I was under arrest. 
Q. You did not know you were under arrest? 
A. No. I thought he wanted me to go to testify about 
that package, and I came down and found out there was a 
warrant against me, and I called up a friend of mine to 
come and bail me. 
Q. Did not Officer N owitsky tell you he would give you 
time to get someone to bail you Y 
A. He was not talking about bail. 
Q. You told him you could not go down at that time Y 
A. I called up my boy to come to the store, but he told 
me he couldn't come, and I asked how about for me to go about 
seven o'clock, a~d he said that I could come down at seven 
o'clock, and he did not tell me that I was under arrest. 
Q. He is mistaken when he says he did tell you· you were 
under arrest? 
A. He told me to come down, and I told him ''I will be 
. there at seven o'clock", and he· said, "All right, to 
page 77 ~ come there at seven o'clock". · 
Q. Where did you get .your bondsman Y 
A. When I found out there was a warrant against me I 
called up my bondsman. · 
Q. Who is your bondsman f 
A. Mr. Warner. 
Q. You say you bought some cigars from Broudy-Kanter 
Company and the Old Dominion Tobacco CompanyY 
Samuel· Long~an · V:·. 'y~lllJll,onwealth of Virginia. 55 
A. Yes. 
Q. Where did you get the box that had the compai;ty's 
name torn off? ' · 
1\{r. Sacks: That is improper. There is no evidence that 
the Old Dominion Tobacco Company's name was t9r.n o:fi. 
I ask the Court to instruct the jury to disregard that much 
of it. 
The Court : He can answer if he knows. 
By Mr. Heath: · · 
Q. Where did you buy the box that has the name torn 
off of itt 
A. We get plenty of boxes from the market. 
Q. Where did you get it from Y · 
A. From the market. 
Q. Did it have cigarettes in it? . 
A. No. I will tell you how it happened. You go to market 
to buy greens and stuff of that kind, and always 
page 78. r ask for a basket, and they have. not a basket. They 
want five cents for a basket. We don't take a 
basket there, and they want five cents for a basket, charge 
:five cents for a basket to carry the stuff in, and things like 
that, and sometimes they sell two for five. That is the lowest. 
We can pick up a box like that from the A. ~ P .,. or any 
grocery down there, and they will put the greens in it. 
Q. You don't kno'v where that box came from y· · · · 
A. I do not. 
Q. That was not the box brought in on November 30th f 
A. No, sir. · 
Q .. You won't say no box was brought to you by Charlie 
Moore! 
A. Not by Charlie Moore. 
Q. Who did bring it? 
.A. Nobody. 
Q. The police found· a number of empty cigar boxes in 
your place, didn't they Y 
A. Not as I know of. • I 
Q. Have you any receipt. from Broudy-Kanter Company 
to show your purchases f 
A. Yes, but I haven't .got them with me. I can produce 
plenty of· them. 
Q. Have you any from· the Old Dominion Tobacco ·Com-
panyT 
page 79 r A. I guess I have.· 
Q. When did you last buy from the Old . Do-· 
minion Tobacco Company? 
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. A. Probably a month and a half ago, or two months. 
Q. Who delivered it to yon Y 
A. Different drivers. 
Q. What driver delivered the last package? 
A. The last package was three or four weeks ago. 
Q. Who delivered it 7 
A. Some driver from the Old Dominion Tobacco Com-
pany. 
Q. Have you got a receipt for that? 
A. I guess so. Tl;tree or four 'veeks ago I bought some 
cigars .·and drugs. They deal in drug items too. 
Q. At the time Officer N owitsky arrested Moore how many 
others were in your store' 
A. Two, to my knowledge. 
Q. He did not ask them to come along as witnesses, did 
heY 
A. No, he did not. 
Q. You were the only man f 
A. Yes. 
Q. That did not make any impression on you, that he should 
:pick out you as· the only one Y 
A. Not at all. It happened in my place of business. 
Q. Did he ask anybody else if they saw that package 
orongli.t in' 
A. No, sir. 
Q. He told you you must have seen him bring it 
page 80} inf . 
A. Yes, sir .. 
Q. Why .dfdn ~t you get mad when he said that Y 
A. Why should I get mad? I haven't se.en him come in. 
Q. Is there any reason for a police officer to come in your 
place and say ''You must have seen him bring them in-
Mr. S'acks: If your Honor please, how could he tell what 
reason the officer had. 
The Court: He can't say that. 
By Mr. Heath: 
Q. How long have you known Mr. Nowitskyf 
A. 25 or 30 years. 
Q. What other police officers were there Y 
A. Officer Fleet. I don't know the other man. 
Q. How long have you lmown them f 
A. I didn't know them very long. 
Q. You deny that you offered this boy a job and ten dol-
larsY 
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A. I deny the ten dollars. I did say about a job. I needed 
a boy. . 
Q. You said yon were probably talking about some money? 
A. Well, his sister owed me some money. and didn't pa.y 
me. 
Q. What money were you talking about that morning? 
A. I was not talking about money. I said they owed me 
some money. 
page 81 ~ Q. How much do they owe you? 
A. His sister, I think, about twenty-eight dol-
lars. She paid me ten dollars the other day. 
Q. You we1·e talking something about money 7 
A. I said something about they owed me. 
Q. What did you say? 
A. I said I needed some more money. She says that times 
are so bad now that she couldn't get any. Her husband didn't 
work, and didn't get enough to pay, but in the next f~w 
weeks she would be able to pay me, she thought. 
Q. You did not mention . ten dollars? 
A. No, I did not. 
RE-DIRECT EXA:MINATION. 
By Mr. Sacks : 
Q. This coca cola container, is that in the center of your 
store? 
A. Yes, sir. 
Q. Any one getting a coca cola· would they have to go 
behind the counter? 
A. No, sir. 
Q. Is it, or not, a fact that people will come in the store 
and get a bottle of coca cola themselves, and then pay you 
for it? 
A. Yes, sir, most of them do. 
Q. Is that a refrigerator that has-
page 82 ~ Mr. Heath: That is leading. 
By Mr. Sacks: . 
Q. Is it, or not, one of those refrigerators that has a de-
vice by which the top is pulled off 1 
A. It is. You can-the door can be opened, and anybody 
can go there and g-et a coca cola. It is not behind the counter. 
It is out. 
Q. When you looked up _you saw Moore drinking a· coca 
colaY 
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A. Yes, after Mr. Nowitsky hollered, that is the time I 
seen Nowitsky, and also 1\ioore. · 
Q. You were more interE!sted about the excitement than 
in the collecting of the nickel Y 
A. I certainly was. 
Q. These large paper cartons, you said that when .you go 
to market and buy greens and canned goods, you will get 
a paper box to put it in? 
A. You can get them any time. They are of different 
sizes. , 
Q. If there were such boxes around your place they might 
have been boxes-
Mr. Heath: ·If my friend is going to testify I would like 
for him to take the stanrl. 
1\fr. Sacks: I was trying to get even with you. 
page 83 ~ Mr. Sacks: 
Q. If there were paper box containers around 
your place which cigarettes might have been in, were those 
paper cartons in which cigarettes were delivered to youf 
A. Not as I know of. 
Q. And were · they the cartons in which you got these 
things? 
A. What kind are you talking about Y 
Q. The tall paper boxes, in which cigarettes come Y 
A. It might be delivered from some other ·concern. 
Q. Would anything be, delivered to you in boxes T 
A. They would be in the same box. Broudy-J{anter they 
might send a big box, and it might have a very small package. 
They might send a big box, and take it out. 
Q. If you buy at a wholesale house, we will say· one or 
two different items, carton of cigarettes, or a box of cigars, 
or some other merchandise, would they, or not, put them 
in a cigarette box 7 
A. Yes, often, sure. 
Q. I believe you said you discharged Brown after you 
found out he was soliciting your customers f 
A. He was soliciting· my customers. · 
Q. This Mrs. Sullivan, is that Brown's sisterY 
A. Yes, sir. 
Q. Mr. Heath asked you if Mr. Nowitsky put you under 
arrest when he told you to come down to the Police Station. 
Did he tell you that he was arresting you Y 
· A. He told me to come with him, and I told him 
page 84 r that I could not leave. the store. I called up my 
son to see if he could come, and he said that he 
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couldn't come, and Mr. Nowitsky said it would be all right 
that I could come down at seven o'clock. 
Q·. Without Mr. N owitsky telling you why he wanted you 
to come down-what did you think he wanted .you for? 
A. I didn't know myself. He told me to come down at 
seven o'clock. · .. 
Q. When you got down you found out there. was a warrant 
for you? · 
A. Yes, sir, or I would have had my bondsman ~th me. 
RE-CROSS EXAMINATION. . 
By Mr. Heath: 
Q. This cigarette carton could not have gotten in there 
except from Charlie 1\foore, could 'it Y 
A. Charlie Moore did not have any business bringing it in 
there. · 
Q. He did not have any other business to bring it in there f 
A. I would not buy any. · . 
· Q. Why did Charlie Moore attempt to sell you stolen goods Y 
A. He had been knowing me, and probably .had in his 
mind to try to sell to me, but I would not have bought any. 
Q. He has 'known you four or five yearsY· 
A. Yes. He thought maybe I would buy, but 
page 85 r I would not buy. I never did buy any. 
By the Jury: 
, Q. Is this carton made of' wood or paper? 
A. Paper. 
Q. How large are they Y 
A. Two feet tall, it would be about a foot wide~ 
Q. How much did it weigh? 
A. About one and a half or two pounds. . 
·Q. The whole package has ten thousand cigarett~s 7 
A. Prf?bably ten or :fifteen pounds. 
By Mr. Sacks: . 
Q. The entire package containing ten thousand cigarettes 
would weigh 15 · or 20 pounds Y · · · 
A. I don't know. I never weigh~d one. 
By Mr. Heath: 
Q. What would they cost f · · . 
A. It may be $1.1(}---wait a minute they cosn a; $1.18 a pack-
age, I believe that is the amount. 
Q. That ·would be 50 containers in a package? ·: 
A. 50-
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Q. What would they cost? 
By Mr. Sacks: Wait a minute. 
The Court: You make him your own witness. 
Mr. Heath: 
Q. What do they cost f 
page 86 ~ A. $61.00 less the discount. 
Q .. How about this one? 
A. I did not buy it. You can figure that out. 
Q. You never bought ten thousand cigarettes in the same 
container? 
A. No, sir. 
Q. What did you pay Charlie Moore 1 
A. I did not pay Charlie Moore. 
W. T. MINYARD, 
being duly sworn on behalf oi the defendant, testified as 
follows: 
Examined by Mr. Sacks: 
Q. Where do you live? 
A. 330 Hamilton A venue. 
Q. What is your occupation Y 
A. Ford Motor Company. 
Q. Do you know Mr. Longman Y 
A. Yes, sir. 
Q .. Are you connected with him in any way Y 
A. No, sir. 
Q. Do you deal with him Y 
A. I buy my groceries there. 
Q. How close is your residence to Mr. Longman's store? 
A. I im~gine about two blocks. 
Q. Were you in Mr. Longman's store on the 
page 87 ~ night of last December 3rd, when Mr. Nowitsky 
came in there f 
A. Yes, sir. 
Q. What ·time of night was that? 
A. I imagine getting dark. He had the lights on in the 
store. 
Q. What were you doing in Mr. Longman's store at the 
time? 
A. Getting my groceries for the next day. 
Q. Was·Mr. Longman waiting on you? 
A. Yes., sir. . 
Q. How long had you been there before N owitsky came 
in' 
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A. I think half hour. There were a number of ladies in 
there, and he was waiting on them first. 
Q. You were there half an hour before he came in' 
A. Yes, sir. . 
Q. How long before 1v[r. Nowitsky came in did Mr. Long-
man begin to wait on you? 
A. He was waiting on me when Mr. Nowitsky came in. 
Q. How long? 
A. When 1\ir. N owitsky came in we were figuring the bill 
up. 
Q. In what position were you two standing? 
A. The counter is cut in two. I was standing with my 
back to the door. 
Q. We will say this is the counter. The openhig is how 
many feet7 
page 88 ~ A. About like that (indicating) maybe a little 
wider. 
Q. There is a little stove between there_? 
A. Yes, sir. 
Q. The door would be over there 7 
A. Yes, sir. 
Q. Now, Mr. Longman was standing on this side of the 
counter, and you were on this side? 
A. Yes, I was standing on the outside of the counter and 
he was. standing here. · 
Q. Was he standing' with his back to the door? 
A. Kind of his face towards the door. 
Q. You were b~ck towards the door? 
A. My back was toward the door. The way he was stand-
ing the side of his face would have been to the door. 
Q. You said you were standing between the stove and the 
counter? 
A. Yes, sir. 
Q. That would have put you along here (indicating) ~ 
A. I will show you ho'v it was. Mr. Longman was on 
this side over here, and I was standing here. He was l1ere, 
and the ·door was back here. The way I was standing was 
over a little bit this way, and I had my back to the door, 
and he was.looking down figuring up the bill. 
Q. In the position in which you were standing with the 
counter between you could Mr. Longman see the door T 
A. He could have seen it if he had looked that 
page 89 ~way. 
Q. Now, when Mr. Nowitsky came in what at-
tracted your attention 1 
A. He came in, and Mr. Nowitsky said "Longman, where 
62 Supreme Court of Appeals of Virginia. ·· 
is that package", just like that. I looked up and I saw 
this colored fellow was drinking a coca cola, and they were 
looking around for the package, and ~Ir. Nowitsky saw it 
setting behind the counter, and pulled it out, and that is 
all I know about it. · 
Q. Did you see the colored fellow bring the package in' 
A. No, sir, I had my back to the door. 
Q. Did he make any noise 
A. I did not hear anything. 
Q. How far was the package from the place where you 
were standing! 
A. Right under the cash register. 
Q. Where was that with reference to where you were stand-
ing·, with· reference to this colored fellow, from where the 
box was? 
A. Right here was where the package was on that side. 
Q. I-I ow far from there was the package? 
A. It was right under the cash register. 
Q. How far is that from where you were Y 
A. Right in there (indicating). 
Q. How wide is the counter that was between ·you and Mr. 
Longman? 
page 90 ~ A. Not more than 3 or 3% feet. 
Q. Any wider than that table there? 
A. It might be a little bit. 
Q. Did Mr. Longman give Charlie Moore any money, or 
any colored fellow any money Y 
A. I did not see any money. . 
Q. If he had done so were you close enough to have seen 
HY · 
A. I would have seen him. 
Q. Did Mr. Longman leave, any time from the time he 
started waiting on you until Mr. Nowitsky came in there about 
the package Y 
A. No, sir. 
By the Court: 
Q. How long was he waiting on yon f 
A. I had been at the store a little while. 
Q. How long was he waiting on you Y 
A. Probably about five minutes. 
Q. Did he stop waiting on you at all f 
A. No, sir. 
Q. Did he say anything to the darkie f 
A. No, he did not say anything to him. 
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By Mr. Sacks: 
Q. You said you had been in there about half .an hour, 
and you say that Mr. Longman was waiting on you Y 
A. Yes, sir. 
page 91 ~ Q. While waiting on you did Mr. Longman have 
any conversation, or negotiations with Charlie 
MooreY . 
A. No, sir, he did not speak to him. If he did I did not hear 
him. 
Q. You were close enough Y 
A. Yes. 
Q. Did you have your eyes on Mr. Longman? 
A. I was watching him figuring up the bill. 
Q. Do you know where he kept the soft drinks? 
A. At that time in the middle of the store. 
Q. Do you know whether people -helped themselveb; 
A. I always do, and other people do. 
By the Court : 
Q. Did you soo the colored boy put the package there f 
A. No, sir, I did not see him come in. 
By the Jury: 
Q. You did not see the colored boy come in at allY 
A. No, sir, I did not see him until Mr. ·Nowitsky came in 
the store. He asked where the package was, and I looked 
around, and that is the first time ·I saw the· colored fellow. 
CROSS EXAMINATION. 
By Mr. Heath: 
Q. How many articles did you buy Y 
A. I bought something·for my lunch, bread and things of 
· that kind. 
page 92 ~ Q. What did the bill come toY 
A. Sixty or seventy cents. 
Q. Mr. Longman was bending over making off the billY 
A. I had forgotten the balance of the bill, but when I was 
out of work it was forty or fifty dollars, and he added it 
all up together. 
W. C. MITCHELL, . 
being duly sworn, on behalf of the defendant, testified as 
follows: 
Examined Mr. Sacks: 
Q. Please state your name, ·,age and occupation? 
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A. W. C. Mitchell; 44; commission merchant. 
Q. How long have you been livjng in the City of Norfolk? 
A. Since 1910, 20 years. 
Q .. Do you know Mr. Samuel Longman Y 
A. I do. 
Q. How long have you known him T 
A. Approximately 20 years. 
Q. Do .you know his reputation for truth, veracity and 
honesty? · 
A. I consider him first class. 
Q. Would you believe him 7 
A. I do believe him. I would believe him, yes. 
Q. First class? -
A. Absolutely. 
page 93 ~ CROSS EXAMINATION. 
By Mr. Heath: 
Q. You know him in a business way 1 
A. Yes, sir. 
Q. Socially Y 
A. Not socialiy. 
Q. Would you believe him if by telling a falsehood he would 
escape the penitentiaryY 
A. I would believe Mr. Longman as quick as any oth(lr 
man. 
Q. Would you believe any man under those circumstances¥ 
A. I am not supposed to answer that question. 
Q. If you don't know what you are supposed to answer 
stand aside Y 
A. Thank you. 
J.D. AYRES, 
being duly sworn, on behalf of the defendant, testified as fol-
lows: 
Examined by Mr. Sacks: 
Q. What. is your namef 
A. J. D. Ayres. 
Q. For whom do you work? 
A. C. D. Kenny. 
Q. Do you know Mr. Samuel Longman? 
A. Yes, for ten years. 
Q. Do you know his reputation for truth, veracity and 
honesty? 
page 94 ~ A. Very good. 
. Q. Would you believe him 7 
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.A. I would. 
Q. Would you believe him in a matter in which by telling 
the truth it might convict him- . 
By Mr. Heath: He cannot . answer that. He cannot an-
swer that. 
Mr. Sacks: I withdraw that question. I will object to 
Mr. He-ath asking the question, I don't think any man can 
answer that question. 
No eross examination. 
C. E. SW .ARTZ, 
being duly sworn, on behalf of the defendant, testified as 
follows: 
Examined by .Mr. Sacks: 
Q. What is your occupation? 
.A. Salesman for L. P. R.oberts & Company. 
Q. Do you know Mr. Longman 1 
A. Yes, sir. 
Q. How long have you known him? 
A. I have been knowing him, as I recall, ten or eleven 
years. 
l Q. Do you know his reputation for truth, veracity and 
1 honesty? 
page 95 ~ A. Yes, sir. 
Q. Is it good or bad? 
A. It is very good. 
Q. Would you believe him? 
A. I always have. 
CROSS EXAMINATION. 
By Mr. Heath: 
Q. You sell goods to him? 
A. Yes, sir. 
Q. Is that your only connection with him? 
A. Yes, sir. I have been selling and collecting from him. 
RE-DIRECT EXAMINATION. 
By·Mr. Sacks: 
9· ~n ord~r to sell .to a man on credit do you, or not, in-
quire Into his reputation? · 
A. Yes, sir. 
Q. If his reputation is bad do you sell to him on credit? 
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A. No, sir. We take the precaution before we open up the 
account. 
Q. In that way you ascertain a person's ·reputation f 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Heath: 
Q. · Did you go into this man's reputation f 
. A. Quite a number of years we have been deal-
page 96 ~ ing 'vith him. When we open up an account we 
make it our business to find out. We knew him 
well enough. to extend credit. 
Q. Who do you work for Y 
.A. L. P. Roberts Company. 
Q. How do you know they knew him well enough? 
A. I was there. 
Q. How well did you know him Y 
A. We knew him well enough to exten,d credit. 
Q. Who knew him? 
A. Mr. Roberts. 
Q. Did you know that he paid Y 
A. Yes, sir. I had been calling on him for quite a while. 
Q. You did not make an investigation of him 1 
A. I don't think his particular case we did. Mr. Roberts 
knew him. · 
Q. And that was on the sole knowledge of yourself and 
Mr. Roberts¥ . 
A. No, sir. If he had been a stranger we would not have 
extended credit. 
page 97 ~ L. L. SIMPSON, 
being duly sworn, on behalf of the defendant, tes-
tified as follows : 
Examined by Mr. Sacks: 
Q. What is your business 7 
.A. Salesman for the Berkley Feed Company. 
Q. Do you know Mr. Samuel Longm.anY 
A. Yes, sir. 
Q. How long have you known· him f 
A. About four and a half years. 
Q. Do you know his reputation for truth,· veracity ·and 
honesty?. 
A. Very good, yes, sir. -
Q. Do you sell him on credit f 
A. Yes, sir. 
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Q. Did you inquire into his reputation •before you sold him 
on credit? 
A. Yes, sir. 
Q. You found it to be goodY 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Heath: 
Q. What reputation did you inquire into? 
A. We always take it up with the credit association of 
Norfolk. 
Q. You did not inquire into his operations Y 
A. Yes, sir. 
page 98 ~ Q. Did you find out how manY. times he had been 
in bankruptcy Y 
A. He had never been in that I know of. 
Q. How much investigation did you make Y 
A. You call up the credit association. That is the way 
we get information. 
Mr. Sacks.: We rest with the right reserved to put on Mr. 
Napoleon should· he come in. · 
The defendant rests. 
LEON NOWITSKY, 
recalled, further testified as· follows : · 
Examined by Mr. Heath: · ·' 
Q. The accused testified that you did not place him under 
arrest at his place of business when you took· Charlie Moore 
into custody. Tell the ·jury what you ·flid say? · 
A. I placed him under arrest. I told him he ·was under 
arrest. 
Q. I believe you told the jury· what you told him to 'do Y 
A. Yes, I told him to appear at Police Headquarters at 
seven o'clock, to bring his bondsman. If he did not he would 
have to go to jail. 
page 99 ~ CROSS EXAMINATION. 
By Mr. S'acks: 
Q. Do say· that you used the words "Mr. Longman, you -
are under arrest''? · . 
A. Yes, I did. 
Q. You did not actually take him into physical custody Y 
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A. It was during the supper hour, and there were ladies in 
there waiting to be waite.d on, and I had known 1\{r. Longman 
for a long time, and I told him that he was under arrest, 
but I would not make it necessary for him to shut up the 
store. He asked me to let him telephone his son, and I let 
him telephone his son, but he could not locate his son, and 
so I told him that he could stay there until tiine to close 
his store. I asked him what tin1e he closed, and he said 
around seven o'clock, a~d I told him to come to the Police 
Station at seven o'clock, which he did. 
Q. we·re you at headquarters when he· came there¥ 
A. I don't know whether I 'vas or not. 
Q. Did you make that drawing¥ 
A. That is part of this case. There is the counter and there 
is the stove. 
Q. Show it to the jury. That is a sketch of the store of 
Mr. Longman on Duke Street 7 
A. Yes, sir. 
Q. Which is the. front door Y 
A. This is the front door here. The window is on the 
side. It is not high enough to keep from seeing. 
page 100 r This is the counter and showcase, that runs down 
here to this point, and here is where they go behind 
· the counter, and sitting right here is the cash register, and 
here is the stove, not a high stove, a.t any rate, you can see 
all down the counter, and here is where 1\fr. Longman was 
standing behind the counter, and in front of the counter wa~ 
this other man, ·and the package of cigarettes was underneath 
the counter directly at the cash register. The counter wa~ 
about 24 inches wide, probably four or five feet betw~en 
this space and the stove here. 
Q. What is this? 
A. The ice box. When I went in after looking in the win· 
dow was right there. 
By the Jury: 
Q. This package was back of the counter? 
A. Yes, sir, this is the front of the store here, and thig 
was the counter, an~ underneath the cash register, the counter 
is about this wide, and the· cash register here, and this pack-
age was right underneath the cash register. 
Note: Mr. Nowitsky had brought in two cartons, one un-
opened, and the other an old looking empty carton. · 
By Mr. Heath: 
Q. Here is the carton you found f 
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A. Yes, sir. 
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on the sidef 
A. Buxton Line. Old Dominion Tobacco Company, Nor-
folk, Virginia. 
Q. Where was this other case that you found f 
A. The rear of the store, inside the door, this is not the one 
that I found. 
Mr. Sacks: "That did you bring it in here for then f 
By Mr. Heath: 
Q. Is there any name on that carton? 
A. No, sir, nothing but Chesterfield. 
Q. That has been printed there? 
A. Yes, sir. 
Q. Could you see anything on the other side of this carton 1 
A. On the other box top the name had been ripped off. 
Q. Indicate where it was? 
A. (Indicates.) 
Q. This writing is put on there by you? 
A. Yes, sir. 
By the Jury: 
Q. How long had you been there at the time that he en-
tered the store, that you saw him' 
A. Not over a n1inute or two. 
Q. Not more than a minute or two? 
A. Just long enough to let him get in the front door, and 
I looked right in the window to see them together, 
page 102 ~ as I thought. It could not have been over two 
minutes at the best. It might probably have been 
thr~e, but no length of time at all, but it was just as fast 
as we could work. 
By Mr. Sacks: 
Q. When he started in the store you 'vere practically at 
the store? 
A. I was at the back of the car. I was in my car at the 
back of his truck. 
Q. How far did you have to go from the back of his truck 
to the door, to get in the store door? 
A. Across the sidewalk. 
Q. It didn't take you a minute f 
A. No more than that. 
Q. Did it take that long! 
A. I have done the best I could for you in explaining where 
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we were. When I looked in I saw Mr. Longman and Mr. 
Minyard. I thought that it was l\1r. Longman and this fel-
low Moore, but it wa.s Mr. Longman and Mr. Minyard .. 
The Court: 
Q. Here is this diagram, is that counter to one side? 
A. Yes, sir. 
Q. Is there another line of counters there Y 
A. No, sir, there is an opening in this counter. Mr. Long-
man was standing behind the counter. . 
page 103 r Q. There is an opening in the counter Y 
A. Yes, and a stove is right here in this open 
place. You might say two counters on the same side. 
Q. Mr. Longman was behind this first counter? 
A. J'es, sir, and this gentleman was in front of him. 
Q. How high is the sto·ve 7 
A. Just about probably that high (indicating) you could 
. see across it. · 
' . 
By Mr. Sacks: 
Q. How about the stove pipeT 
A. A small iron stove pipe. 
Q. How high up was that? 
A. It might have gone all the way up . 
.By the Jury: 
Q. Did that close the front? 
A. Closed the front a.nd open in the back. 
Q. Is that end open? 
A. That was closed. 
By the Court: 
Q. Is this end open Y 
A. No part of the counter is open except the back. 
Q. Then. you have to go around between the stove and the 
counter? 
A. There is the counter, and here is the stove. Mr. Long-
man was right here behind this counter, and this 
page 104 ~ carton was right underneath the cash register. 
. Q. You could pass on either side of the stove? 
A. Yes, sir. The counter is this way. Right there to get 
that underneath it would be directly in front of him, not 
over 3 or 4 feet. · 
1 
I 
I : 
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By Mr. Sacks: 
Q. The counter is-two counters? 
A. An opening in the counter. 
Q. An opening in the counter Y 
A. Yes, and the stove right here. 
Q. You say the space was three feet wide 7 
A. About that. 
By the Court: 
Q. Where was the boy drinking the coca-cola Y 
A. About there (indicating). 
Q. He was not up against anything, but out_ in the open part 
of the store f 
A. In the open part of the store. 
Note: The drawing was ~:tiered in evidence. 
MRS. BROWN, 
being duly sworn, t.estified as follows : 
Examined by Mr. Heath: ·· 
Q. You are the mother of the boy who testified her~ this 
morning? 
A. Yes, sir. 
Q. You are a customer of Mr. Longmanf 
page 105 ~ A. I have been. 
Q. You owe him some moneyf 
A. Yes, sir. , 
Q. How much do you owe him 7 
A. I really don't- know. I reckon about twenty-seven dol-
lars. 
Q. Were you at home this morning when Mr. Longman came 
there7 
A. Yes, sir. 
Q. Did he discuss the bill with you f 
A. Not my bill. 
Q. What conversation did he have with anyone there 7 
A. He didn't talk with anyone only him. I was in and 
out, and I heard him talking. I was busy getting the chil-
dren off to school. 
Q. Talking to whom Y 
A. Talking to Earl. 
Q. You mean your sonY · 
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A. Yes, sir. 
Q. Did you hear what he said Y 
A. I heard him tell him he would give him a job if he would 
not come down and testify against him. 
Q. Did you discuss with him, or he with you the subject 
of your billY 
A. He did not say anything about my bill. 
page 106 r CROSS EXAMINATION. 
By Mr. Sacks : 
Q. Your boy worked for Mr. ·Longman until when? 
A. I don't know. I think November, along there some-
where. 
Q. November and December! 
A. Around somewhere near Christmas, or the last of No-
vember, the 1st of November, I don't know which. I don't rP.-
call. I had no cause to keep the date. 
Q. Did your boy quit,. or was he discharged 1 
A. He quit. He went in business himself with another 
fellow. 
Q. The other fellow opened up business while Earl was 
working for Mr. Longman? 
A. Yes. 
Q. He was out soliciting trade for the other fellow? 
A. Yes. 
Q. While working for Mr. Longman Y 
A. Yes, sir. 
Q. That made Mr. Longman kind of angry? 
A. I don't know. 
Q. Did not Mr. Longman discharge him because of that, nnd 
did not he tell him that it was not fairY 
A. I never heard anything like that. 
Q. Has Earl ever been in any trouble? 
A. No, he wa.s never in the courthouse before, as far as I 
know. 
Q. Mr. Longman could not tell him not to come 
page 107 ~ to testify after he was summoned 1 
A. Earl had to come. 
Q. Can yon repeat the entire conversation, what you heard? 
A. That is about what I have said. 
Q. Don't you know Mr. Longman asked him what he knew 
about him, did you hear that Y 
A. No, sir. 
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Q. Did you hear him ask him what he had against. him? 
A. I told you what I heard. I 'vas getting the children 
ready to go to school, and I was in and out. 
Q. Was anybody else present when Mr. Longman was 
there¥ 
A. My children. 
Q. How many of your children Y 
A. One six years old. I don't suppose she even heard what 
was said. 
Q. Anybody else Y 
A. My little boy eight. 
Q. Anybody else? 
A. That girl, but I don't think she heard anything. She 
did not hear any of the conversation. She came in just as 
he went out. 
Q. Does she owe Mr. Longman any money? 
~A. I don't know about that. 
Q. Did you tell anybody what Mr. Longman saidt 
A. I have not mentioned it to anybody. 
page 108 ~ MISS BROWN, 
being duly sworn, on behalf of the Commonwealth, 
testified as follows: 
Examined by Mr. Heath: 
Q. Did you hear anything? 
A. I did not hear anything. 
~{r. Sacks: We want to renew our motion to strike out 
the evidence of the Commonwealth. There is not evidence 
sufficient to support a verdict. 
The Court: I overrule the motion. 
Mr. Sacks: We note an exception. 
The Court : I had just as well instruct the jury to dis~ 
regard the second count . 
. Mr. Heath: I have no objection to quashing it now. 
The Court : I will instruct the jury to disregard it. ']~he 
verdict should be on the first count. 
page i09 ~ The following are all of the instructions which 
were. granted, to~ wit: 
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D-1. 
The Court instructs the jury that the indictment is a mere 
formal charge against the defendant and is not of itself· any 
evidence of the defendant's guilt. The defendant is presumed 
to be innocent until his guilt is established by competent 
legal evidence beyond all reasonable doubt. And if you have 
a reasonable doubt as to his guilt then you must find him 
not guilty. And it is your duty to reconcile the evidence with 
this presumption of innocence, if possible. The burden is 
upon the Commonwealth throughout the trial to establish be-
yond a reasonable doubt every constituent element of the 
offense and this burden never shifts from the Commonwealth 
to the defendant. Mere suspicion of guilt no matter how 
strong will not support a conviction. · 
0 0 
D-2. 
The Court instructs the jury that under the charge of re-
ceiving stolen property, the law contemplates actual change 
of possession when one parts with control and possession and 
another takes and accepts control and possession. The burden 
is upon the Commonwealth to prove beyond a reasonable 
doubt such reception on the part of the accused. You are 
therefore instructed that if you believe from the evidence 
that while the accused, in the regular operation of his busi-
ness; was engaged in waiting upon a customer, Moore brought 
into his place of business the property which is the subject 
matter of this trial and placed jt in the store of the accused, 
and the accused did not knowingly receive it from Moore, 
and if you further believe from the evidence· that the ac-
cused had no knowledge thereof until the entry into his store 
of police officers, then you must acquit the ac-
page 110 ~ cused. 
D-5. 
The Court instructs the jury. that in this case the accused 
is charged with buying and/or receiving_ Lucky Strike ciga-
rettes stolen on December 3rd, 1934. But before you can 
convict him of that charge, the Commonwealth must prove 
beyond a reasonable doubt ( 1) That the cigarettes were 
previously st.olen by some other person; (2) That the accused 
bought and/or received them on December 3rd, 1934; (3) 
! . 
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That at the time he so bought and/or received them, he knew 
that they had been stolen, and (4) That when he bought and/or 
received them he did so with a dishonest purpose ... And 
. the Court further instructs the jury that the Commonwealth 
must prove the existence of all the aforementioned elements 
beyond a reasonable doubt, and if the Commonwealth has 
failed to prove any of the aforementioned elements beyond 
a reasonable doubt, then it is your duty to find the accused 
not guilty. 
D-6. 
The Court instructs the jury that any evidence of the 
delivery by Moore to the accused of any merchandise other 
than the cigarettes which Moore is alleged to have taken 
into Longman's place on December 3rd, 1934, is not to be 
considered by you, except only for the purpose of showing 
relationship between Moore and Longman. 
D-7. 
The Court instructs the jury that the good character of the 
accused, if proven, is to be considered along with all the 
other evidence· in the case, and if when so considered the 
jury have a reasonable doubt as to the guilt of the accused, 
they shall find him not guilty. 
page 111} And the jury having heard the foregoing evi-
dence and instructions and argument of counsel, 
rendered a verdict against the defendant of guilty of re-
. ceiving stolen goods of the value of over fifty dollars lmow-
ing them to have been stolen, and fixed his punishment at a 
year and a day imprisonment; and the defendant moved 
to set aside the verdict as contrary to the law and the evi-
dence and without evidence to support it, but the Court over-
ruled this motion and rendered judgment against the de-
fendant pursuant to said verdict, to which action and ruling 
of the Court in refusing to set aside the verdict and in render-
ing jurl;gment against him the defendant at the time duly ex-
cepted on the grounds that the verdict was contrary to the 
·law and the evidence and 'vithout evidence to support it. 
And the defendant prays that this, his Bill of Exceptions N um-
ber 1, may be signed ·and made part of the record in this case 
which is accordingly done iri due time this 28th day of April, 
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1936, after it duly appeared in writing that the Common-
wealth had been given proper notice of the time and place 
of presenting the same. 
A Copy: Teste : 
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W. H. SARGEANT, 
Judge of the Corporation Court of the 
City ~f Norfolk. 
W. H. SARGEANT, , 
Judge of the Corporation Court of the 
City of Norfolk. 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
-Samuel Longman. 
Be it remembered that on the trial of this case defendant, 
Samuel Longman, requested the court to grant the following 
"instruction, marked "D-6", to-wit: 
''The Court instructs the jury that any evidence of the de-
livery by Moore to the accused of any merchandise other 
than the cigarettes which Moore is alleged to have taken 
into Longman's place on December 3rd, 1934, is immaterial 
and is not to be considered by you.'' 
But the court refused to grant this instruction as requested, 
and amended it and granted it in the following form, to 
which action of the court in refusing to grant it as asked 
and amending it, defendant duly excepted on the grounds 
hereinafter stated, to-wit: 
Instruction '' D-6'' as amended and granted: 
''The Court instructs the jury that any evidence of the 
delivery by 1\foore to the accused of any merchandise other 
than the cigarettes which Moore is alleged to have taken into 
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Longman's place on December 3rd, 1934, is not to be con-
sidered by you, except only for the purpose of showing re-
lationship between Moore and Longman.'' 
The defendant objects and excepts to the action of the 
trial court in refusing to grant defendant's instruction D-6, 
as offered, and also objects and excepts ·to the action of the 
Court in amending said instruction to allow evidence of trans-
actions prior to December 3rd, 1934J to show the r.elation be-
tween the accused and Moore, on the ground that there has 
been adduced no evidence showing that property, 
page 113 ~ if any, delivered to the accused by Moore on No-
vember 30, 1934, had been stolen property, and 
that, therefore, evidence of the prior transactions was inad-
missible for any purpose, inasmuch as there could have been 
no prior off€D.se unless and until the evidence in this case 
disclosed that the property delivered to the store of the ac-
cused on November 30, 1934, was stolen property. 
Counsel for the accused objects and excepts to the action 
of the trial court in amending instruction D-6 by striking out 
therefrom the words ''Is immaterial'' and adding thereto the 
words except only for the purpose of showing the relation-
ship between Moore and Longman. The grounds for this 
exception are that since there is no evidence showing that 
any other property that Longman may have received from 
~foore was stolen property any evidence of his having re-
ceived other property from ~Ioore was irrelevant and im-
material, and only tended to prejudice the rights of the ac-
cused before the jury. · · 
And defendant prays that this his bill of exceptions No. 2 
may 1be. signed and made part of the record in this case, which 
is accordingly done in due time this 28th day of April, 1936, 
after it duly appeared in 'vriting that the Commonwealth 
had been given proper notice of the time and place of pre-
senting the same. 
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W. H. SARGEANT, 
Judge of the Corporation Court of 
. the City of Norfolk. 
In the Clerk's Office of the Corporation Court of the City 
of Norfolk. 
I, W. L. Prieur, Jr., Clerk of the said Corporation Court 
of the City of Norfolk, do hereby certify that the foregoing 
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and annexed is a true transcript of the record in the suit of 
Commonwealth of Virginia, plaintiff, v. Samuel Longman, 
defendant, lately pending in said Court. 
I further certify that said copy was not made up and com-
pleted until the Commonwealth had had due notice of the 
making of the same and the intention of the defendant to take 
an appeal therein. 
Given under my hand this 30th day of April, 1936. 
W. L. PRIEUR, JR., Clerk. 
Fee for this record: $10.55. 
A Copy-Teste·: 
M. B. WATTS, 0. ·C. 
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